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PREFACE. 


HE Authors who T have 
attempted to abridge have 
ever been uni N ad- 
mired: The one, for bis 
great Perſpicuity, and unconteſted © 
Authority; the other, for his infi- 
nite Variety of curious and uſeful 
Learning : So that -T cannot doubt 
but my Endeavours would be iu 
ſome Meaſure acceptable, if I could 
any Way contribute to the better 
Remembring, or eaſier Underſtand- 
ing, of what all who ſtudy our 
Laws defire to be perfect Maſters. 
It has been a great Diſcourage- 
ment to the Study of the Law, that 
thoſe Authors, which are generally 
recommended to be firſt read, are in 
many Parts ſo 2 ifficult, that it 
2 Ml 


The PREFACE. | 
ii ſcarce poſſible to underſtand them, 
without a previous Knowledge of þ 
thoſe common rounds, which great 
Men are apt to think beneath the! 


Dignity of their Writings to take 
Notice of. This I fear 25 cauſed K 
many to forſake their Studies ceirb I 
an Averſion to the Law it ſelf, , 
and a miſconceivd Opinion, that : 
generally it is not to be reconciled YI , 
 eoith the natural Notions of Right , 
* andIVrong; and that moſt of its Vi- a 
 ſtinfttons conſiſt rather in the empty; I, 
Chicauery of Mords, than in any reul ; 
Difference inthe Nature of Things. YI | 
hade therefore, for the greater Eaſe | = 
of Beginners, endeavoured to en. - 
plain many of thoſe Caſes which 1. 7 
ſually appear moſt intricate at fit | . 
Reading; and tho I am ſenſible that ; 
many of my Explications will ſeem | ; 
rrifling and obvious tothoſe who have i z 
made any Progreſs in their Studien  . 
net if they may any May prove uſe- : 
ful to them for whoſe Benefit alone 4 
they were deſigu d, I hope they will c 
not be condemned as wholly unſer- ; 


viceable to the Publick, * 
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The PREFACE. 
Many alſo have been diſcouraged . 


Yromlaying the Foundation of their 


Studies in thoſe excelent Books, be- 
cauſe great Part of them is not Lam 


at this Day; and they cannos eafily 


perſwade themſelves to read ſo much 
abſtruſe and obſolete Learning, witb 
that Attention which is — * to 
the perfect Underſtanding of it. But 
whoever conſiders how great a Cohe- 
rence there is between the ſeveral 
Parts of the Law, and how much 
the Reaſon of one Caſe opens and 
depends upon that of another, will, 
Tpreſume, be far from thinking any 
of the old Learning wſeleſs, which 
will ſo much conduce to the _ 
Underſtanding of the Modern. I 
could by no Means therefore think 
it proper to leave out any Point of 
Law, meerly for its being diſuſed; 
but that young Students may know 


what is now in Uſe, I have ſhewed 


in what Caſes the Law bas been 
alter d by Parliament, or my Lord 
Coke has been contradicted by Mo- 
deyn Reſolutions, 

T have 


„ ome tr re... G p 


% - The PREFACE. 


aot be cenſured for having blended 
them with what depends on the Au- 
thority of theſe incomparable Au- 


T have taken Care to have all my 
own Additions printed in a particu- 


lar Character; ſo that I hope T ſhall 


thors, fince no one can be in Dan- 
ger of being led into any Miſtake . 


thereby. © 
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Of FEE-SIMPLE. 


Enant in Fee-ſimple is he, who 
"Ie hath Lands or Tenements to hold 
to him and his Heirs for ever. 
The Word Tenere, from which 
Tenant is derived, ſometimes ſignifies ta 
have the Eſtate of the Land, as non Tenet 
pleaded by the Tenant to a Precipe, ſigni- 
fies that he has not the Freehold of the Eand 
in Queſtion : Sometimes it ſignifies to hold 
Land by ſome Service: Sometimes it ſig- 
mifies to be bound, as Teneri & firmiter ob- 
ligari in a Bond, &c. | | 
Feodum idem eſt quod bereditas, and ſigni- 
fies that Land belongs to a Man and his Heirs. 
Sometimes Land, as holden of a Lord by 
lome Service, is called his Fee? as when Te- 
nant in Avowry pleads extra feodum, Oc. 
this ſignifies that the Land is not holden of 
the Avowant, but _ can plead this, un- 
| leſt 
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Jeſs he'takes the Tenancy upon bim 6 


is unreaſonable, that the 


has nothing to do with the Tenancy. © 


Simplex idem eft quod Legitimum vel Pu. 


rum, therefore a kee conditional, or quali- 

fied, are not properly Fees· ſunplle. 
Hereditaments are either Real, as Lands 

and Tenements; or Perſonal, as Annuity; 


or mix d, as Dignity of Earl, Cc. of ſuch | 


Place. | 


Some can take a Fee only forthe Benefit 1 
(a) 7 Co. 17. of others, as an (4) Infidel or Alien, who 

cannot hold any Freehold, and if they make 

- ſuch Purchaſe, the K. on Office found ſhall ; 
have it. If they die, the Law caſts their} 
Eſtate on him without Office, for the Free. 
hold cannot be in Abeiance; nor can an Alien 


take a Leaſe V. of Land, but if he be a Mer- 
chant amy, he may take Leaſe Y, of a Houſe 


for his Habitation, for he cannot carry on his 


Merchandize without it; but if he dies or 


leaves the Realin, K. ſhall have it: If K. 


makes him a Denizen, he may purchaſe, 


and his Iſſue born after his Denization ſhall 


inherit; if he dies without ſuch, the Land 
ſhall eſcheat to the Lord. 


The Purchaſe of one attainted of Trea- 
ſon or Felony goes to the King; the Pur- 
chaſe of one guilty of Felovy, and afters| 
wards attainted, ſhall eſcheat to the Lord; 


for in the firſt Caſe the Purchaſer was dead 


in Law when he purchas d, not ſo in the other, 

If any Corporation civil or religious pur- 
"chaſe Land without Licence, by the Statute] 
of Mortmain the next Lord may enter * 
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0 | s Title 10 
the Seigniory ſhould be diſputed by one wha 
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e Fee-ſimple, © 
the firſt Year after the Purchaſe, in his De- 


> 


Conſtruction, K. thall preſently - ſeize In- 
heritances, which lie not in Tenure. An 
Annuity; becauſe it is Perſonal, is not Mort- 
„wan. 8 py AY 
12 One when at full Age may perfect, or 

vithout Cauſe alledged, waive a Purchaſe 
fit made by him within Age; ſo may his 
_ WJ Heir, if he dies without agreeing at full 
all Bs compos making a Purchaſe, and re- 
eit WM covering his Memory, can't waive it; agree 
ce- Wl to it he may, if he doth not, his Heir may 
en Wl waive it. | 


er Abbot purchaſing without Conſent of his 


uſe Covent, cannot waive it at all; nor can 
his his Succeſſor, unleſs it was to the Prejudice 
or Nof the Church, as if too great Rent were 
K. reſerved, Goc. 8 
ſe, A Wife can take no Eſtate from her Huſ- 
all band, but ſhe may take from a Stranger, 
nd but the Husband may deveſt it; it he doth 
rot, the Wife after his Death may waive or 
ea · ¶ perfect it; ſo may her Heir, if ſhe die 
ur- without doing either. | ; 


er:. Whoever takes a Fee, muſt either take it 
dz in bis natural Capacity, or in a politick 
ea Capacity; therefore, tho anciently a Grant 
ver by the Lord to his Commoners, that their 


Way leading to their Waſte ſhould not be 
ſtreightned, or a Grant to a Lord, & bomi- 
mou ſuis tam liberis quam nativis, or Pur- 

a 32 ace 
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fault the next Meſue Lord within the next 
half Year may enter, and io ſhall all the 
Meſnes in their Turns; in Default of all, 
K. ſhall have it for ever. By a favourable 
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chaſe of Land by Pariſhoners or Inhabi- 
tants, or Church-Wardens, or probi hominei 
de Dale, were holden to be good; yet the 
Law 1s otherwiſe now. But Church-war- 
dens and Pariſhioners may purchaſe Goods, 
Jer they are a ſpecial (a) Corporation jor 
this Purpoſe. gk i 
Wife of 7. S. Earl of P. Dean of D. &c. | 

may take by ſuch Name, and the Purchaſe 
will be good, tho the Chriſtian Name be 
miſtaken for there can be no Doubt who is 
meant by ſuch Name, & utile per inutile nun 
vitiatur: But in pleading, the proper Name 
muſt be ſhewn, Nor is it ſafe in Pleading Ml | 

to tranſlate Surnames, as to call one named 
Williamſon filius Milli, for tho our Chriftian Wl * 
Names were ſor the moſt part known t0 the ill ( 
Romans, and ne know how they would have Wl { 
called ane of ſuch a Name in Latin, it is other- ll * 
wiſe of Surnames. Name of Confirmation, ik | 
different from that of Baptiſm, ought to be 

uſed. Primogenitus filius, omnes liberi au * 
- beredes F. S. are good Names of Purchaſe. il © 

No Limitation whatſover to a Baſtard MW © 

before he is born can give him an Eſtate, 
tho the Words are to the next Iſſue of F. & 
begotten of F. V. Legitimate or Illegiti- 
mate. So that tho he afterwards becomes 
Baſtard Eigne, yet is he not helped. 
But a Baſtard having gained a Name by 
Reputation, may purchaſe by it, and all 
other lawful Subjects, tho Ideots, Lepers, 
Cc. except Monſters, and Men of Religion 
profeſſed of ſome Order. An Hermaphros 
dite may purchaſe according to the Sex that 

_. 5 
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| Of Fe. ſimple. 8 
The Grant of an Office by King or Sub- 
ject, concerning the Adminiſtration, Pro- 
ceeding or execution of Juſtice, or Kings 
Revenue to one unskilful, is void, for the 
Publick 1s injured by it. Nor is a judicial 
Office grantable in Reverſion, for 1b the 
Grantee be never ſo fit at the Time of the 
Grant, he may become. unſu when it takes 
effet, Nor can the Stewardſhip of a Ma: 
nor be granted to an Infant. 
K. may be ſaid to be ſeized of an Office - 
ne (tho he can't be an Officer) in reſpect of his 
ig. MW Power to grant it to another. | 
By 27 El. 4. A Purchaſer for good Con- 
ſideration ſhall avoid all former fraudulent 
he W Conveyances. One having a good Leaſe for 
ve Wl fixty Years, forged one for ninety Tears, 
r- and fold the forged Leaſe, and all his Inte- 
if WI reſt in the Land to F. S. this is no purchaſe 
he Wl of the true Leaſe within that Statute, i. e. for 
at valuable Conſideration, for F. S. knew not 
, ok it, nor conracted for it, nor was it at all 
ird Wl £0n/idered in the Bargain. 5 
te, Terra, derived 4 Terendo, ſtrictly ſigniſtes 44 
5M arable Land only, but in a legal Senſe it 
iti- W comprehends al! Sorts of Ground, Land 
nes built is moſt worthy, and ſhall be firſt de- 
manded in a Pracipe; for Things are re- 
| ſpected in Law as they are more or leſs uſe- 
all fulto Man. Water is not demandable by 
ers, Ml that Name, but ſo many Acres of Land 4 
ion $4 coopert. Grant of Land paſſeth Houſes 
| ilt on it, for cus eſt ſolun, ejus eſt uſque 
that ad Celum. x 1 3 2th . 
| Tho' « Man by mo ſort of Conveyance can 
limit 4 Fee to Nove out of one P. ſin into an= © 
| J 
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; Of -Fee-fumple. | 
other, as he ſhall appoint; yet by Cuſtom; 
a Fee may be moveable: As where 100 A- 
cres have Time out of Mind been ſet out | 
yearly to ſeveral Perſons, fo many to one, ſo 
many to another, ſo that the Number only 
is certain, the Place uncertain; ſo if it be 
agreed on Partition betwixt Parceners, that 
one (hall have the Land the firſt Year, or 
| half Year, the other the next, and fo by 
Turns for ever, in which Ciſe the Fee of 
each of them is ſeveral, and moveable, ag. 
well as the Poſſeſſion. Note, That Parti- 
tions between Parceners are favour d and 
privileged, becanſe their undivided Eftate 
was created, and caſt on them merely by 
Act of Law. 5 

Grant of Veſtura Terra paſſes the Under- 
wood and Sweepage; but the Soil, Timber 
or Mines paſs not by it, nor by Grant of 
the Herbage, tho Livery of Seiſin be made. 
But it is holden, 1 Vent. 393. that the Grant 
of Veſtura Terre with Livery -paſſes the 
Soil, but the Grant of Prima Veſtura for 
no certain Time paſſes the firſt Cutting only, 
Jrom ſuch a Day to ſuch 4 Day it oof 
the Soil. If one Grants to the Grantee of 
the Herbage of his Wood all his Land in 
bis Poſſeſſion, the Whole ſhall paſs, for le 
is ſo far poſſeſſed of the Whole, that he may 
have an Action of Treſpaſs for a Treſpaſs in 
any Part of it. Grant of ſeparalis Piſca- 
ria paſſes neither Water or Soil; Agua pal 
ſes the Water and Piſcary, but not the 
Soil: All the Profits, with Livery, paſs the 
Soil; Boſcus paſſes Soil as well as the Tim- 
ber of any Wood-Land; Boſcus Creſcens 
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paſſes no leſs, for Creſcens is idle, and g- 
nifies no more than the Law would have im- 
plied, Alnetum, and ſuch like Words paſs 
Wood-Land of ſuch ſort, but no other. Pa- 


fra not only paſſes Land of that Nature, 


but alſo Feedings lin another Soil. Paſcuum 


ſignifies any Land whatſoever uſed for feed- 
ing of Cattle, But Land can't be demand- 
ed by the word Paſcuum in a. Precipe. 


General Words, as Honour, Iſle, Caſtle, - 
will paſs Things compound, as Honour, or 


Caſtle will pafs divers Manors, or Things 
Simple of different Natures, as Fearm will 
aſs Houſes, Lands, Tenements; a Plow- 


nd, or ſo much as one Plough can till, 
an Ox-gang, or as much as one Ox can till, 


may paſs Arable, Meadow, Paſture, and 
Wood, Cc. neceflary for ſuch Tillage ; 


Grange paſſes Barn, or Stable, with its Cur- 
tilage; Meſſuage paſſes Houſe, Orchard and. 


Curti lage; Stagnum or Gurges pals Wa- 
ter and Soil, (in a Precipe for Gurges, Cc. 
the Eſplees muſt be laid in taking of the 
Fiſh;) Foreſt, Warren, Chaſe or Vivary, 
paſs both the Ground and Privilege. 
Grant de centum libratis Terre will 
paſs Land of that Value. 
Tenement. paſſes any Thing whereof 2 
Man may be ſeiſed, wt de libero Tenemen- 


to; Hereditament, any Thing wherein a 


Man may have an Inheritance. f 

If one makes a Feoffment with general 
Warrantry, 3. e. againſt all Men, and there 
is no Mention made of the Writings concern- 
ing the Land, the Feoffor ſhall retain all 


that are material for the Defence of the 
B 4 Title 
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% Hef. 
Title, and that ſerve to deraign the Was 
| ny Paramount, i. e. That entitle him 1 

vouch ſome other bound to warrant the 

Land; but the Feoffee ſhall have thoſe 
that concern the Poſſeſſion, as Court-Rolls; 
but if the Warranty be only againſt the 
Feoffor and his Heirs, the Feoffee ſhall 
Have all the Deeds; for in the fir ff Caſe ib at 
== is bound at his Peril to defend te” 
Tule, and therefore ſhall keep what mill 


enable him to do it; in the latter Caſe he U © 
oe ſo long as be impeaches not bis on 7 
ent. : | f 


| * be eight formal Parts of a Deed o 
Feoffment. 1. The Premifles, which Name 
the Feoffor and Feoffee, and the Certainty 
ol the Land to be convey d. 2. The Haben. 
dum, which names the Fecffee again, and 
limits the Certainty of the Eſtate, 3. The 
*Tenendam, which mult at this Day be of 
the Chief Lord, by Force of the Statute of 
Quia emptores: Terrarum, 4. The Redden- 
dum. 5. The Clauſe of Warranty. 6. Is 
enjus Rei Teſtimoniam figillum meum ap- 
po ſul, containing the Sealing, which is an 
eſſential Part. 7. The Date containing the 
Day, Month, the Style of the K. and Year 
of the Lord. It was anciently holden, that 
a Deed dated before the limited Time of 
Preſcription was not pleadable, therefore 
they often omitted the Date. If no Place 
be mentioned, the Feoffee may alledge it 
made where-ever he will. 8. The Clauſe 
of his 7. ſtibus of late diſuſed, was antient- 
Jy written. by the ſame Hand which the 
Deed was, and the Deed was read 4 
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War ihe Witneſſes, and then their Names 
n enter u. 1 37 < 8 
No Exceptions are good againſt a Wit 
host neſs, but thoſe that prove him to want Diſ- "©, 


eretion, to be a Party in Intereſt, an Infle 

the del, or a Perſon Infamous, as one attainted - 

hall for giving a falſe Verdict, or ef Conſpiracy 

eat the K. 3 Suit, or Convict of Perjury, Pre> 

te nunire, Forgery on the 5th of El. or Fe- 

vill ony, or one that by Judgment bath loſt his 

5 Ears, or ſtood in the Pillory or Tumbrel, 

or been branded, (que ſunt minoris culpa 

ſunt majoris infamie ;) or Champion re» 

creant. e 

But many Exceptions, that are 0 a- 

gainſt a Juror, are not ſo againſt a Witneſs, 

as Affinity or Conſanguinity, how near ſo- 

ever. (For if 4 Furor be challenged, bis 

Room may . eaſily be ſupplied by others; 

but it is otherwiſe of, « Witneſs. N So of Out» 

lawry in a Perſonal Action. And one na- 

med a Diſs'or in the Writ bath been allow- 

w 3 be * A* N oem Deeds rie 
emand ant by 4 fictitiuus „ 4 

ling tha Witneſſes Partie, 3 Aion, 

might defraud the Tenant of, the Benefit of 

their Teſtimony. 8 | 

But where the Witneſſes in a Deed are to 

be joined: to the jury, (as they frequently 

were in former Times, by proceſs awardeil. 

ioſt them, as well as the Jury,) the ſame 

ptions that are good again(d a- Juros 

are good - againſt, them, becauſe if they: 

ſhould, with the Jury, find it to bs the 

Deed of the Party, no-Attaint will lic, for - 

that more than twelve afhrm the Deed: 
gen. Co Lex 


olls; 


* 
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Vet an Attaint will lie againſt the Jury, if 
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they ſhould find that it is not his Deed, 
for the Witneſs cannot teſtify a Negative, 
For tho they may direlily ſwear, that ſuch 
a Deed is the Partys Deed, they cant 
ſwear the. contrary 5 for tho this may be 
collected from what they 8 fas! 
their Office' is only to teſtify what they know, 
not to make Inferences from it. When Wit- 
neſſes are joined to a Jury, there muſt be 


more than one; 


When a Trial is by Witneſſes, as of the 
Challenge of a Juror, or Summons of a 
Tenant, the Affirmative ought to be proved 
by two, or more. But when the Trial is 
by Verdict, Judgment is given on that, 
and that is given on Evidence. Vioknta Pra- 
Jampris eſt plena Probatio; as if one be 
ſtabbed in a Houſe, and another run out of 
it with a Knife bloody, and none elſe in 
the Houſe > Præſumptio probabilis move 
little, Praſumptio levis moves not at all. 
Wife can't be Witneſs for or againſt her 
Husband. Nor can a Party to an uſurious 
Contract be a Witnefs againſt the Uſurer, 


tho another informs; for by this Means he 


would. avoid his own. Bond. 

K.'s ancient Charters of Inheritance 'bad 
the Clauſe of his Teftibus, as thoſe of No- 
bility ſtill have; in K.'s other Grants, tefe 


meipſo is at this Day uſed inſtead of it, 


A Deed of Feoffment may be good with- 


out any of the eight formal Parts; as if Land 


be given to A. and his Heirs, without any 


 Hibendum, Cc. or to hold to A. and 
his Heirs, without gaming. him before the 


LC 
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Land, and have 


8 * 


Habendum, yet both Deeds are good. For 
the word Heirs, which alone is an eſſent ial 
Word, is not wanting, and no Deed ſhall 
be void which by any Conftruftion can be 
made good, but it muſt be ſealed and de- 
Rverel ... SH 
None born out of lawful Wedlock can 


de an Heir, Nor a Monſter, i. e. one want- 
ing Human Shape, as having a Dog's 


Head; but one having Fingers or Toes too 
many or too few, or Limbs diſtorted, 1s no 
Monſter, Hermaphrodites ſhall inherit ac- 
cording to the Sex that prevails. 
An Alien-can neither inherit nor have 
an Heir; one made a Denizen by K. s Let- 
ters Patent may purchafe Lands, and his Iſ- 
ſue, born after the Denization, may be Heir 
to him. One attainted of Treaſon or Felo- 
ny can neither inherit, nor have an Heir; 
and his Blood is ſo - corrupted by the At- 
tainder, that he cannot be abſolutely reſtor'd 
but by Parliament; But if a Perfon attaint- 
ed rrp mat” the King, and purchaſe 
fue a Son, and die, ſuch. 
Son ſhall be his Heir; but if the Father 
have an elder Son alive at the Time of his 
Death, born before the Attainder, the 
younger Son born after cannot be Heir to» 
the Father; -fyr the elder Son tho he be 
diſabled to inherit, yet is fill the elder- 
Brother, and the Tounger cannot be Heir 
while he is alive. | 
But the Iſſue of one made a Denizen ſhalt 
inherit the Father, tho he have an elder 
Brother alive, born while the Father was 
an Alien; For Denization hat not ſuch 4. 
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1 Of Fre. ſimble. 5 
Eetroſpett as. Naturalization; which males 
a Man 4 natural Subject ab initio; bat 4 
Denizen derives his very Eſſence as 4 
Subject ſrom the Denization, and his Son 
born before never had any - more Right ta 
inherit, than if he had not been his S 
481 All. - | 1 K t 
It is clear, that the Sons of one Attaint- - 

( 
( 
| 


ed, born before the Attainder may inheri 
one another. But my Lord Coke holds « 
therwiſe of the Sons of an Alien, or Perſon at- 
Sid. 193. tainted.;: but has been ſince contraditted, fu 
| Whey. = 4 Brother may in Mortanceſtor make hin- 
A Ven. 51; elf Heir ta his Brother without, mentioning 
| the Father: ar ors Fark 2- 
Outlaws in Debt, Hereticks conviR, per- 
ſons excommunicate, or attainted. of Pre- 
munire, Lepers, Ideots, Cc, may be Heirs 
Child born in ſecond Marriage within nine 
Months after the firſt Husband's: Death 
may be Heir to the firſt. or. ſecond, Husband 
 wwhich he pleaſes. At this Day, an H 
cannot ſue a Bond made to his Auceſtor. 
Fiſh at large in a Pond, Doves in a Dove 
houſe, go to the Heir, thoſe that. are caught 
to the Executors. N 


0 Nemo e Heres viventisi 


2 Rol. Ab. By: a Gift to A. and. his Heir, the Heir 
Ba. con can take nothing, not 4n Inheritance, be 
canje there is no Poſſibillity. of its continuing 

for ever; not 4 Freebold deſcendible, b 
— 1 ſuch muſt continue during Lives it 

e only, and no Man can create 4 


Aue. A. Gift to A. of his Heirs paſſe 


14 


malei tate for Life only; a Gift to A. and B. & 
bat A Heredibus, paſſes no more for the Uncer- 
as Atainty; but a Gift to 4 & Heredilus, gives 
is Hela Fee, without adding ij,tt. | 
ht u A Leaſe V. is made to F. S. Parſon and 
; . Sou his Succeſſors, and after à Releaſe is made 
to him and his Succeſſors, yet he takes but 
for Life. For the Word. Succeſſors in both 
Caſes is void, in the. fir, becauſe no ſole 
Corporation, except K. can. be poſſeſ d of 4 
On at-M Chattel; in. the 2 becauſe. the Releaſe 
d, fir cant enure to him in that Capacity, in 
Hin- hich he had 3 before.. Grant 2 K. 
ioning fl Decano. & capitulo. habend um heredibus: 
e ſucceſſoribas. ſuit, veſts in. their politick 
per- A only: Grant to J. & and his Heirs 
Pre. ¶ and Succeſſors, veſts in his natural. Capa- 
deirs.f city only; and the. it may le ſaid, that the 
nine X. is deceived in 1. the word Heirs in: 
cath, the firſt Caſe, and that of, Succeſſors in. the: 
and fronds, et, t f Word, which were uſed on- 
eit ) to make the Grant: more firm, ſhall. not: 
r. 5 conſtrued. ta male it voids 
ore A Gift to. A. & lilerii ſuis, and: their 
ughtY Heirs, gives a joint Fee te him and his“ 
Children then born. The word Heirs in- 
cludes all. Heirs whatſoever, whether. near 
or Fw ?: x,, 1, 
The 1/e of Man, tho a Territory diſtinct: 
from the Kingdom, has been granted un- 
Aer the Great Seal, and is therefore deſeen- 
gl ible by the Rules of Common Law. 
Feoffinent is the only Conveyance, which 
rhen the. Feoffor s Entry is lawful, dothÞ 
deſtroy all wrongful Eſtates, becauſe the 
collar: entring, to Make Livery, T6: cn. 
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nues his former Eſtate. All corporeal In- 
heritances did at Lay paſs by Feoffment, 
without Deed: Incorporeal Inheritance, 
i. e. ſuch as are neither Tangible nor Viſk 
ble, paſs by Delivery of the Deed. Charta 
properly ſignifies a Deed of Peoffment; 
Factum any Deed whatſoever. Do is the 
apteſt Word of Feoffment. 
A Fee may paſs without the Word Hir: 
1. By Deviſe, by the expreſs Intent of 
the Deviſor, as were Land is deviſed to 
A. and that he ſhall pay 201. for it to tit 
Executor; ſo a Deviſe to A. to give, or 
fell, or for ever, or in Fee-ſimple, or to 
him and his Aſſigns for ever, or to him, & 
Sanguini ſuo, give a Fee-fimple, but a De. 
viſe to A. & ſemini ſuo, gives an EntaitM 
only; a Deviſe to him and his Aſſigns, gire 
2 State for Life only. n 
2. By a Fine fur conuſans de droit com 
| beo que, Cc. for it ſuppoſeth a precedeiit 
3. By a Releaſe of one Jointenant or'Pat- 
<cener, to one of the others only, or to all; 
or by Releaſe of Right by Diſs'ce to Diſs ot 
_ the Perſon to whom it is made i 
-ſeiſed of a Fee bejore. In like manner by 
Releaſe of a Seigniory or Rent - Charge mad: 
pal pray of 2 5 2 ; tho 
e es it may aid to paſs an E 
Fate, it {ru no Benefit to the Hatur, 1 
by Exting aiſhment of the Eftate of bim 1 
peleaſes.. : HAS Ne 
4. By Recovery, for where 4 Fee is 
manded by the Writ, the Fudgment mult i 
intended ia purſue it. | 


ES 


5. By Creation of Nobility. by Writ, 
nt, Wrichout any Eimitation, which of it ſelf 
nnobles the Blood to a Man and his Heirs 
i ineal, unleſs the Writ limit it to the 

eirs males, Cc. But Creation of Nobility 
by Patent, which is of late more generally 
led, gives no Inheritance without proper 
ords) | 


to hen B. enfeoff A. as fully as A. infeoffed 


im. 
7. In Gifts of Frankmarriage, or Frankal- 


yrs 
to noin, for the Law had a particular Favour 
Who works of: Piety, and the Advancement of 
Ye. NVamilies by ſuch Gifts; and ancient Grants 


when they were made. | 
pate ; for they never die. 


a Partition equal; for it is granted in lien of 
er Inheritance of the like Value given her by 
Lan. | 
10. In the Grant of tlie Privilege of an 
\ſſart by K. at a juſtice- Seat; for there is a 
pecial Law of the Foreſt. 8 
11. But the words, Heirs or Succeſſors, 
e abſolutely neceſſary to paſs a Fee in alb 
ants and F 8 
rmations enlarging Eſtates, Warranties, 
bargains and Sales, Ge. ; 
All a Man's Sons ſhall by the Cuſtoms 
qually inherit Gavelkind Land; but the 
deft alone ſhall take a Remainder limited 
d the right Heirs of the wing 
_ 


6. In Gifts that take effect by Reference; 
18 if A. give Land to B. and his Heirs, and 


muſt be expounded, as the Law was taken 
8. In Gifts to K. or Corporation aggre- Ls 


coffments, Releaſes and Con- 


9. In Grant of Rent to a Parcener to make Vid. Supra. 
10, 
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Collateral of the whole Blood, becomes bit 


n i 
LE 1 
i Fo ' 75 
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may be got wrongfully by Diſs'n, &c. oH 
by a bare Agreement in Pais, to a Diſs n tg 
one's Uſe e | 

A Purchaſer of Lands in Fee dying withs 
out Iſſue, Brother or Siſter, his next Couſin 


Heir; but his Couſin of the half Blood ny 
be his Heir of a State-tail, for the Deſcen of 
ſuch Eſtates is governed by the Form of the 
Gift in which the Donor's Will is contained, 
Lineal Deſcent is in a right Line from F 
ther to Son, Collateral is for Default of 1i 
' neal Heirs, as to one's Father's Brother, ot 
 Grandfather's Brother, &c. Heres in li 
. mea. refta. prefertur heredi in linea tran 
ver ſali, & propinquior excludit propinquu 
he ayes remotum, remotus remotiorem. 
ne may be next of Kin, jure . 
tionis, or jure propinquitatis; the forma 
ſhall take as Heir, the latter by Purchz 
As if L have two Nephews, A. the elder, and 
B. the Younger; and A. have Iflue and di 
and I purchaſe Land in Fee, and die with her 
out Iflue, the Iſſue of A. ſhall be my Her 
for whatſoever the Anceſtor, if living 
_ thould have inherited, the lineal Heir, jw 
_ vepreſentationis, ſhall inherit, but if a Rem. 
had been. limited to my next of Blood: 
B. ſhould take it before the Iſſue of A. beſo 
_ cauſe he is next, jure propinguitatis. 
If a Son purchaſe Land in Fee and di 
without Iſſue, his Uncle ſhall be his Ha 
net his Father, for it is a Maxim. in La 
that Land cannot lineally aſcend ; yet tit 
Father is next of Blood to the Son, and ſiu 
take a Rem'r by Purchaſe limited to ti 


Of Fe. ſiuple. 8 
ext of Blood to the Son. And where the 
Tncle inherits the Son, he is not abſolute! 
leir; for if the Father have a Son born af- 
rwards, he ſhall enter upon the Uncle; ſo 
a Siſter inherit her Brother, and the Fa- 


nyWr into the Land as Heir to bis Brother, 
" nd it he have a Daughter and no Son, ſhe. 
an be Coparcener with her Siſter... 


nters into the Land, or preſents to a 
hurch, or gets Seiſin of the Rent deſcend- 
„ Od, Cc. and dies without Iſſue, the Father 


s Heir to the Uncle; but if the Uncle die 


eier cannot be Heir; or if the Son and 
A ncle both die ſeiſed only of a Rev'n 
xpectant on a Freehold, the Father cannot 
Wc Heir, for he that claims as Heir in Fee, 
nut make himſelf Heir to him that was 


noWeritance, - 
The Uncle ſhalt have Benefit of a War- 
anty made to the Son and his Heirs, but 


m1 ave no Advantage thereof; ſo the Uncle 
00odDeing diſs'ed ſnould at Law have been 


e Diſs'or ; but if he had afterwards dy'd 
vithout Iſſue, the Father being his Heir, 
hould not have been bound thereby; for 
Varranty always deſcends to the Heirs of 
aim that made it, or of him to whom it 


pleading concerning the Tenure and Services 


— 


all have the Land, Advowſon, Rent, Gc. 
deore he has gained an actual Seiſin, the 
aft actually ſeiſed of the Freehold and In- 


f he dic without Iſſue, the Father ſhall 


dound by a Warranty made by tlie. Son to 
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er have afterwards Ifſue a Son, he ſhall en- 


ind Where the Uncle is Heir to the Son, and 11. 
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vas made. If the Son conclude himſelf by 
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8 / Fe. ſimple. 

of Land, the Uncle ſhall be bound by j 
ſo ſhall not the Father, being Heir to 
Uncle, becauſe he cannot be Heir to t 
Son ; but the Father, as Tertenant ſhall 
bound byEſtoppels which run with theLay 
If a Purchaſer of land in Fee die will 
out Iſſue, thoſe of his Blood of the Pan a. 
his Father ſhall inherit ſuch Land, and thof 
of the Male Line of the Part of the Fath 
tho' more remote, are always preferre{ 
therefore the Brother or Sißer of the Fathn 
Father, or of the Father's Father's Fath 
or of any other Anceſtor in the Male Lin 
and their Repreſentatives, ſhall firſt inher 
on Failure of ſuch Couſins, tho ſe of the Blood 
the Father's Mother, or of the Father's F 
ther's Mother, &c. ſhall inherit. And 0. 
| thoſe of the Blood of the Latter ſhall mt 
Pl. C. 448. preferred, becauſe there is a longer Deſc 
of Male Anceſtors from her? And if a Pu 
chaſer have no Heir of the Part of his F 
ther, the Heir of the Part of his Moths 
ſhall inherit; as the Brother or Siſter of th 
Mother, or of the Mother's Father, or « 
Mother s Father's Father, Gc. who ſhall i 
Herit before any of the Blood of the Mother 
Mother; but if one die ſeiſed of Land whid 
deſcended to him as Heir to his Mother, 
any of her Anceſtors, the Heirs of the Par 
of bis Mcther only ſhall inherit it; ſo ecm 


tra, if he die ſeiſed as Heir to his Father, Os 


for whoever takes Land in Fee by Diſceni lo 
muſt be of the Blood of the firſt Purchaſer g 

A. ſeiſed as Heir on the Part of the Moa. 
ther, makes a Feoffinent, and takes back Wil | 
State in Fee, and dies without Iſſue; this is x 


a Ne 
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ew Purchaſe, and ſhall go to the Heir "3 
the Part of the Father. If he make a 
offment on Condition and die, and the 
all ir on the Part of the Father enter for a 
each, the Heir on the Part of the Mother 
wilt enter on him; for the Feoffment being 
art feared, the Land is in ſuch Plight as if 
never had been made. If he make a 
oftnent, reſerving a Rent to him and his 
rrechheirs, and die, the Heir of the Part of the „ 
ther ther (hall have it; but if he make a Leaſe 8 
or V. or Gift ii T. the Heir of the Part Eo 
me Mother ſhall have the Rent, as in- | 
eriggent to the Rev'n; ſo if one ſeiſed of a > 
anor, as Heir on the Part of the Mother, 
d made a Feoffinent of Parcel thereof be- ; 
re the Statute of 1277 emptores, reſerving 

Rent in Fee, the Heir of the Part of the 
other ſhould have had it, as being Parcel 

the Manor; and if a Man have a Rent- 
> of the Part of his Mother, and the 
enant grant that he and his Heirs may diſ- 
rain tor it, his Heir of the Part of the Mo- 
er ſhall have the Diſtreſs as appurtenant 
d the Rent. If one ſo ſeiſed make a Feoff- 
ent to the Uſe of him and his Heirs, 
e Heir Ca) of the Part of the Mother ſhall (2) So if the 
are the Uſe. If ſuch Heir have a Seigni- An 
ry, and the Tenancy eſcheat to him, the? Lev. 407 
eir of the Part of the Mother ſhall have | 
. If the Tenant of Land deſcended from the 
other be impleaded, and vouth, and recover - * 
gainſt the Vouchee and die, the Heir of the 
art of the Mother ſhall ſue Execution. 

Zane S. has Iſſue A. and dies, and Land 
s given to A. and his Heirs on the Part - 


N a . 


Fe. ſinpl.. i 
his Mother, or a Rem'r is limited to g. 
ane S. and afterwards A. d 
ue, the Heirs of the Part of f 
Father ſhall inherit, becauſe the Fee veſt 
in 4. as a Purchaſer, and no Man < 
create a new Inheritance; for which Cau(M- 
if Land be given to a Man, and his Heig 
Males, the Law rejects the Word Malcs; i 
Land may be given to 4 Man and his Hei 
on the Part of the Fat 
zhich 2 4 none of the Heirs of the Part 

er ſhall ever inherit; but in ſu 

| Caſe the Inheritance, as long as it continues 
to the Rules of Lan, thi 
it be determinable for Want of Heirs on th 
Part of the Father, If there be Lord, F 
Meſne and Ten't, and the Em bind herſe 
and her Heirs to accquit the Ten't,and marry 
the Ten't grant to the Husband and his Heirs 
that they ſhall not be bound to acquit him 
et after the Death of the Husband and 
ife, their Iſſue, as Heir to the Wife, ſhal 
be bound to Acquittal. For it ſhall not be i 
the Power of one Anceſtor, by any Act do 
to or by him, to take from another the Pon 
of binding one that is common Heir 10 both. 
If one die ſeiſed of Land as Heir of the 
Part of his Father, it ſhall rather eſcheat 
than go to any one that is not Heir of the 
Part of the Father; fo e converſo, where 
Lands deſcend from the Mother. As | and 
may eſcheat to the Lord, for. want of Hein 
of the Blood of the firſt Purchaſer, ſo may 
it by Judgment againſt the Ten't for Fes 
Jony three Ways, Aut quia ſuſpenſus per Oil. 
uravit Regnum ; ant 2. 


Heirs of 
without 


the Mot 


deſcends accordi 


bum; aut quia Abj 
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gatus; but no Land ſhall be forfeited 

him that is hang 'd by, Martial. Lax, in 

ore Belli. The Land, whereof one attaint- 

of high Treaſon was ſeis d, eſcheats to 

of whomſoever holden; but if the Son 
attainted of Treaſon, and the Father Vide Supra 3 
e ſeiſed, the Land Thall eſcheat to the“! “- — 
rd, for the Father dies without Heir, No 1 
nd (hall be forfeited by outlawry on Prd- 

ſs on a Writ of Appeal before the Plaintiff 6 

} counted, but that which the Deft' had 

the Time of the Outlawry pronoun- 

d; but by Outlawry on an Indictment, 

is forfeited which he had at the Time 

the Felony done; for in the firſt Caſe, the | 
Wccord whereon the Forfeiture is ground- „ 
I, ſhews not the Time when the Felon 

as committed, but in the ſecond it does. 

Land given to a Body Politick, goes back 

the Donor when the ſame is diſſolved. 8 
Land always deſcends to the worthieſt of 1 
Wlood; therefore the elder Brother, and all. 
is Poſterity, ſhall inherit before the young» 

, Or any of his; and all the Females of the 
art of the Father, before any of the Males _ 
the Part of the Mother. 5 
None ſhall be Heir of Land in Fre- ſimple, 


to 


theſhr to a Warranty, or ſue an Appeal of _. 

0 heath as Heir, unleſs he be of the whole 

— lood, viz, both of the Father and the Mo- 
er. 


It an elder Brother purchaſe Land in Fee, 
d die without Iflue, his Siſter of the 
hole, not his younger Brother of the half 
lood, ſhall be his Heir; but where the 
ncle is Heir to the elder Brother, and 
bs enters 
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= OOO Bolt 
enters and dies without Iſſue, the younget 
ſhall be his Heir, becauſe he is of the whole 

Blood to nm ES” 

If Ten't in Fee of Land, Rent, Seignio- 
ry, Advowſon, and Uſe, &c. have a Son and 
| a Daughter by one Venter, and a Son by an- 
bother, and die ſeiſed, and the elder Son} 
. die without Iſſue before actual Seiſin, the 
en ydunger Brother ſhall have them as Heir to 
the Father; but if the elder Brother had 

| granted an actual Seiſin, the Siſter ſhould 
þ | — them as Heir to him, quia poſſeſſio fra. 
* - - tris de feodo ſimplici facit ſororem eſſe heres 

| 15 dem; which depends upon the Maxim, that 
whoever claims a #ee-/ample as Heir, mult 
be Heir to him that was laſt actually ſeiſed 
thereof, (or to the Purchaſer.) But if 4 
ſeiſed in ſpecial T. with a Remer in Fee, 
have two Sons by divers Venters and die, 
the elder as Heir in T. enter and die with- 
out Iſſue, the younger as Heir to the Fa- 
ther ſhall have the Fee, becauſe the elder 
Brother was not actually ſeiſed of the Fees 
ſimple, but only of the State in J. | 

It the Father make a Leaſe V. rendring 
Rent and die, and Leſſee enter, and the elder 

Son die before he has received the Rent, yet 
the actual Poſſeſſion of Leſſee V. is the actual 
Poſſeſſion of the elder Brother, and the Si- 
ſter ſhall be Heir. So if one enter into the 
Land as Guardian in Socage, or Chivalry, 
to the elder Son. But if the Father make a 
Leaſe L. and die, and the elder Son receive 
the Rent and die, the younger Brother ſnall 
have the Land as Heir to the Father, be- 
cauſe the elder Brother was not ſeiſed of 

— 


— 


igne receive Rent reſerved by the Father 
n ſuch Leaſe, and have Iſſue and die, the 
{ulier (hall be barr'd, for he cannot prove 
e other 4 Baſtard after his Death. 5 


on 

he ut iſſue, the younger Brother ſhall have 
to de Rev'n of the ſaid 3d Part; but if 
ad ie elder had made a Leaſe L. and died, 
14 Wind the Leſſee had endowed the Wife, and 
„ent in Dower had dy'd daring the Life 
ce WF Le/ce L. the Siſter, as Heir to the elder 


Irother, ſhould have had this Revn: 


4 De Wife defeated the elder Brother's Seiſin 
A, the zd Part, and the Rev'n thereof de. 
e, ended on an Eſtate which the Wife was in 
ie, om her Hucband, fo that in Fudgment f 


ade by the elder Brother. 
The Son's general Entry into a Parcel of 


and in the ſame County, whereof he is ſei- 
e Land to which he has a Demand, in re- 


dect of a Diſs n, Alienation in Mortmain, 
ondition broken, &c. his general Entry in- 


6 WH Part, is good for ſo much only. 

„ (There (hall be no poſſeſſio Fratris of a 
a Went, Advowſon, Common, Cc. If the elder. 
© rother die before the Church becomes void, 
i We the Rent due, &c. But a Husband ſhall 
- Wc [cnt by Courteſy in Reſpect of his 


e Freehold of the Land; but if Baſtard 


The elder Brother enters and endows his 
ather's Wife of a 3d Part, and dies with-. 


or in the firſt Caſe, the Endowment of +. 


an a Ren only deſcended; but in the o- 15 
her Caſe, the Rev'n depended on a Leaſe 


and gives him an actual Seiſin of all the 


d in Law ; but where another is ſeiſed of 


ife s Seiſin in Law, where it — 


— . * 


e +, Fre. ſinple. 2 


without ſome Deſault in him. 


Law regards him that is Heir to the firſt 
Donee, or to him that was firſt created 


„ 
— | 


l ninted, yet ſhall the Crown deſcend upon 


Royal Dignity, the Attainder is diſcharged. 
The word Inheritance is not only proper- 


chaſe; as in a Writ of Right, or Cui in Vi- 
1a, for Land purchaſed, the Words of the 
Writ are, quam clamat eſſe jus & bareditatem 


Wite's Inheritance by Deſcent. 


Purchaſe, but by Creation; as where the 
* * 


£ 


The Poſſeſſion of the elder Brother ſhall 

nat exclude the younger, and make the 
Siſter his Heir of an Eſtate T. or a Dignity, Þ 
or Crown-Land; for in theſe: Caſes the 


as... .£ Noble, and the Crown-Lands jure Corons 
E attend the Crown; and if the King pur- 
2 chaſe Gavelkind Lands to him and his Heirs, 


gu er it ſhall deſcend to his eldeſt Son only, and 
i be have the Crown as Heir to his Mother, 
-nach Land ſhall deſcend to the Heir of the} 
* art of the Mother; if the right Heir be at- 


{s) 1H.7.4. him, and when he takes (a) upen him the 


ly uſed where one has Land by Deſcent, but 
* Where he has Land in Fee, or Tail by pur- 


Juam. But in the Stat. of W.'2. c. 5. by Con- 
ſtruction of the whole, tis taken only for ie 


One may have an Inheritance, tho le 
neither take it by Deſcent, nor properly by 
c 
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ble for him to get an actual Seiſin, for in the 
firſt Caſe it ſtands indifferent whether the 
| Heir of the Father or Son ſhall have the Land, 
and therefore the actual Seifin of either of il 
them ſhall decide it; but in the Second, the f 
Eavoxr, mhich the Law ſhews to the Huband 
that has Iſſue by his Wife, ſhall not be lot 


King 


/ Fe. ſimpie. Ss 
ing creates a Man a Peer by Letters Pa- 
ents or by Writ: The firſt ennobles a Man, 
ho he never ſits in Parliament, but the ſe- 


7 ond does not until he fits there; for the 

he ſſue, whether he be a Baron or no, mult be . 
1 ried by the Parliament Records; therefore Erz, 
of a Peer of another Kingdom cannot be ſued 3 - 


he marrying a Peer is thereby made Noble du- 
W ring her Life, unleſs the afterwards mar- 
« W ry a Commoner; but -one born Noble 
continues ſo, let her marry whom the 
will. ( 8 
Of Things whereof one may have a ma- 
nual Occupation, Poſſeſſion, or Eſtate, as of 
Lands, Rents, Cc. he ſhall plead that he 
3s ſeiled in Dominico ſuo, ut de feodo; of 
Things which lie not in ſuch manual Occu- 
pation, as an Advowſon, Oc. he ſhall ſay, 
that he is ſeiſed ut de feado. It may be ob- 
ſerv d from hence, that in Judgment of Law, 
a Man can receive no Profit of an Ad vowſon, 
therefore at Common Law no Damages 
were recoverable in quare impedit, and 
Guardian in Socage cannot prelent, becaute 
he can take nothing for it, and he ſhall med= 
die with nothing, but what he may be li- 
able to account for: In a Writ of Right of 
Advowlon, the Patron ſhall lay the Eiplces, 
not in limiclt, but 1 the Incumbent. 
Thale is a great Difference between Advo- 
We#io medirtatis Eccleſæ, & medictas Adwo- 
he h Ecclefie; the firſt is when there be 
by No {cvcral Patrons and Incumbents of the 
the ame Church, in which Cale, it eicher Pation 


LF x * *. 
4 4 
— 2 5 
f » 1 
- 


here by that Name. One may be made Z f... 
Noble for Life only, not for Y. A Woman <7 


17. 
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to two Parceners, and they agree to pre 
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2 Feerſimple. 
be diſturbed; he may have a quare impeli 
Cc. preſentare ad medietatem Eceleſie, 
he may have a Writ of Right e Advocati 
medietatis, and either Incumbent may hay 
a Furis utrum againlt the other. Medien 
Advocationis is when an Advowlon deſcend 


ſent by Turns; in which Caſe either of then 
in her Turn, if difturbed, may have a que 
re Impedit, Cc. præſentare ad Eccleſia 
but if either of them bring a Writ of Right, 
mult be, de medietate Ad vocationis. As thei 
may be two ſeveral Parſons of one Church 
ſo two Men may make but one Parſon. 

One can't have a larger or greater Eftti 
than a Fee-Simple, whether it be abſoluti 
or qualify'd; and there cannot be two Fed 
Simple of the ſame-Land in the ſame Per 
ſon. If the K. 's Donee be attainted of Tre 
ſon, or convey the Land to K. both th 
Fees are conſolidated into one; and yd 
there may be a Fee-Simple qualified in ons 
Perſon, and a Reverſion in Fee in anothet 
by Act of Law, as where the Lord ente 
on his Villein, being a Donee in Tail, thy 


Pur 
Reverſion in Fee continues in the Donor cr 
but one Fee can't depend on another by ie. 
Act of the Party, therefore a Remainde ot 
limited on a baſe Fee is void. | iz 


Purchaſe, in Latin Acquifitum or Pergui 
tam, is the Poſſeſſion of Jenements which 
one has by his own Deed or Agreement, 
and not by Deſcent; it is always 1ntende 
to be by Title, aud moſt properly by Con- 
vcyance, whether made freely” without any 


Conſideration, or tor Money, Tc. mY ms 
thole 


r 
hoſe that claim merely by Act of Law, as 
ourtely, cannot be ſaid to be Purchaſers. 


n Honour of my Anceſtor, is defaced by 
he Parſon, or any other, I may have an 
Action on the Caſe againſt him; and ſome 
ay, that the Wife or Executors that ſet it 
p may have an Action. By Cufiom- the 
cir may have ſome Chattels, as Heir- Loom, 
as the belt Bed, Table, Cc.) and ſhall ſue 
or them only at Common Law, The an- 
tent Jewels of the Crown are Heir-Looms, 


nd not deviſable. 
Of FEE-TAIL. 


Eſtates Tail by W. 2. were Fees-Sim- 
ple conditional at Common Law, and are 
till deſcendible in the ſame Manner as be- 


live, was before the ſaid Statute eſteemed 
o have performed the Condition to three 
Purpoſes. 1. To alien the Land. 2. To 
orfeit. 3. To charge it. But if he had 
id without Alienation, the Land ſhoutd 
jot hive deſcended to any collateral Heir, 
18. to one not within the Form of the 
ift; and if the HTue had died before the Do- 
ce hid alien d, he having nolflue at the time 
ft the Altengrion, could not bir the Donor 
df his Reverter on Failure of Iflue, but he 
weht bar the Iſſue born after, becaute le 
latin d a Fee-Simple as Heir, A Feme Donce 
night with her On; by levying a 
5 
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ord by Eſcheat, Tenant in Dower, or by 


If a Monument, Cc. ſet up in a Church | 


Hoſe Inheritances which are made 


ore; the Donee having Iſſue inheritable 


Fine, 
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without Fine, the Iſſue ſhould have had 


| Donee, but he could never be barr'd of hy 


all Gifts in Tail, therefore a Gift to ouf 


IX, R , 9 9 212 R N 
Fg -Þ I * p 10 Ge SONS PF ö 2 


" y 9 1 3 4 
4 , ; a 


. bs 8 ö 9 
5 , . 


o 
Fine, bar the Iſſue; but if they had alien 
Formedon in Deſcender. Theſe Rules held 
to the King, whether he were Donor « 


Poſſibility of Reverter by Alienation will 
Warranty, before Iſſue had, without Aﬀet 
V. 2. has fo appropriated the Land t( 
Tenant in Tail, and the Heirs of his Body 
that if Land be given to a Man, and t 
Heirs of his Body, to the Ule- of andthe 
3 Heirs, the Limitation of the Ultet 
void. | 4 
Tenant in I. is either in T. general, 0 
ſpecial: Tenant in T. general, is when 
re is given to one and the Heirs of hy 
3 which is the only Word uſed 
in N. 2. includes not only Land, bu 
Things iſſuing out of, concerning or annex( 
to Land, or exerciſable in a certain Plac 
as Rents, Eſtovers, Uſes, Charters, Namd 
of Dignity, as Duke, Cc. of ſuch a Place 
Adrowlons, local Offices, as of the Marſhi 
of England, Chamberlain of the Exchequeſ 
Ce. And as Tenant in T. cannot bar hy 
Iſſue by his Alienation of the Land it ſel} 
ſo neither can he bar him of a Warrant) 
annex d to ſuch Eſtate, or of a Writ of im 
ror, or Attaint. J 
But Things meerly Perſonal, as Annut 
ties, the Othce of a Faulconer, and uci 
like, can't be entail d. i 
The word Heirs is abſolutely neceſſary i 


and Semini i, or exitibas, or prolibes A 


Cor por 1 
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Of He. Tail. 
rpore ſuo, give him but an Eſtate L. bet 


nce, as where Land is given to 4 and the 
irs of his Body, Rem'r to B. in forma 


mr in T. to B. Rem'r to C. in forma Præ- 
a, the Remainder to C. is void for the 
ncertainty ; but if it had been limited to 
m in eadem Jorma, it had been good, for 
em ſemper refertur proximo antecedent, 
e words de Corpore 2 may be ſupplied 
y others Tantamount, as de ſe, or Carne ſua. 


d his Heirs begotten by the Father, is 
ded, and that the Grandfather's Wife is 


owable. 


n to two, and the Heirs of their WO Bo- 
es, in which Cafe they have an Inheri- 
nce immediately, tho' they be both un- 
artied, or marry d to different Perſons. 
has been laid, that if Land be given to 
. and the Heirs of bis Body, hebendurn to 
m and his Heirs, that he ſhall have a 
tate T. with the Fee expectant, for other- 
iſe the Habendum would be void; and it 
ems that the Law is the ſame,wherethe Land 
given io one and his Heirs, Hhabendum to 
im and the Heirs of his Body, Jer the Fee- 
oy given in the Premiſſes by the nord Heirs 
pall not be taken amay by the Habendum, un- 


{trultion; as when Land is given to 4. 
d his Heirs, Habendum to him and his Heirs, 
he have Heirs of his Body, and if he die 
'1thout Heirs of his _—, that it ſhall re- 


e word Hetrs may be ſupplied by Reſe- 


ediftd : If a Leaſe L. is made to A. 


dme ſay that a Gift to the Grandfather, 


Tenant in ſpecial T. is when Land is gi- 


i the expreſs Purport theresf enforces ſuch 


"- vert 
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30 | Of Fee Fall; 1 
vert, If a Man make to another two Deeds 
of one Acre, and by the one give it in I. 
by the other in Fee, and make Livery ac4 
cording to both, it is ſaid that it ſhall 
enure by Moieties, i. e. to paſs a State J. 
in the one Moiety, with a Fee Expectant, 
and a Fee-Simple in the other. | 
A Gift of Land to A. habendum in libe. 
rum Maritagium cum B. gives them both a 
State in ſpecial T. whether B. be a Man or 
Woman, ſo that he be of the Blood of the 
Donor, and notwithſtanding B, 1s not na- 
med before the Habendum, and the Gift is} 
not made expreſly to B. but to the other 
Habendam cum B. yet it gives B. an imme- | 
diate Inheritance ; but the Donee, that 1s 
the Cauſe of the Gift, mulf (if the Thing 
— given lie in Tenure,) hold of his Donor; 
therefore upon juch Gift, if the Rem't 
in Fee be limited to a Stranger, the Doneez 
have a State L. only, becauſe there is no Re- 
verfion in the Donor, and conſequently no 
Tenure of him; aud for this Cauſe, ſuch 
Eſtate cannot be made by Will, nor could 
it be made by Ceftnyque Ule before the 27th of 
H. S. And the Donees mult hold by Fealty 
|. only; therefore a Rent reſerved on ſuch a 
; Gift is void, till after the fourth Degree, 
jor a Reſervation or Proviſo repugnant to the | 
Eſtate u hich they would reſtrain are void; but 
in the Caſe above, the Remer limited on ſuch 
Gift is god, for it paſſes with the Livery of 
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1 Seiſin, and hall not revert to the Donor again} Wl 
4 his own Grant. If K. give Land in fpecial 
Hh T. the Survivor ſhall be Tenant in Tail, 
4 Apres, Cc. But if K. make a Gift in 
q | Frank- 
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lan ſhall not hold it for his Life, as he 


han jould have done, if the Gift were made 
=—_ a Subject. Donees in Tpecial T. being 
ant. fror d cage Precontrattut, both ſhall * 


old the Land for their Lives; but Donees 

Frank- Marriage being ſo devorc'd, the 
donee only that was the Cauſe of the Gift 
all have it; for in the firſt Caſey, the Inheri- 


;nce, which includes a State L. was ind iſfe- 


ch Divorce is declared void. It Donees in 
pecial I. die, Cc. their Iſſue being under 
, the Couſin of either, who can firſt get 


A, he Cultody of him, hall be his Guardian 
ur Heige; but the Couſins of the Doe 
eg n Frauk-marriage, that was the Cauſe of the 


ift, ſhall. alone be Guardians in Socage 


e- 

o ef the Iſſue. | 1 
þ Talliare eſt ad quandam certitudinem 
1 e, the moſt reltrain'd State-Tail is 


that to one and his Wife, and one Heir 
of their Bodies, and to one of the Bo- 


82 22 2 


Way of Remiander than Deſcent. 
It one make a Gift in T. without ſaying 
any more, the Reverſion of the Fee-Simple 


— Mm. 


& Rexerſion is when the Reſidue of the 


22 „ TO . 


Feoffinent to the Uſe of B. for Life, of C. in T. 
- Remainder 


— 
— 


* — 


ank- marriage, and the Donee that was 
e Cauſe of the Gift die without Iſſue, the 


ently given to both; in the ſecond the Gijt is 
ade to the Stranger only in Reſpect of his Al- 
jance to the Donor by the Marriage, nhich by 


dy of that Heir: Bat (a) Q. I ſuch (a) pl. 
Heir may not be rather ſaid 10 take by © — 


is in the Donor by Conſtruction of W. 2. 


eſtate remains in hi the parti⸗ 
gulir Eſtate. A. ſeiſed in Fee — — a 


291. 
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| Remainder to his own Right Heirs, the Re- 

1 mainder is void, for the Feoffor has an Ute! 

| for his L. by Conſtruction of Law; . 
* ; is . 

S.A. £68. 


if the partic es get ; 
2 FT is Life, it muff revert to him again, an 
1 
Side. 
tu it 


„ „ 
econ equently the Fee-Simple is alſo in hin, 
F 


for whenever the Anceſtor takes a State L, 
, and afterwards in the ſame Conveyance 
b7/— there is a Limitation to his Heirs, the Fee 
En: velts in the Anceſtor, nor can a Man put 
1 the Fee in Abeiance by a Limitation to hit 
own Heirs, as he may 17 a Limitation 10 
another . Heirs, becauſe his own Heirs are 
as it were included in himſelf while he lives, 
and after his Death take only as coming in 
his Stead, and repreſenting him. For which 
Cauſe, if a Man make a Gift in IT. or Leaſe ] 
L. the Remainder to his own right Heirs, [ 
or*to the Heirs Male of his Body, thele 
Remainders are void; but if one- make a t 
Feofiment to the Uſe of himſelf for I. 
Rem'r to the Uſe of the Heirs Male of 
his Body, this is a good State T. executed 
in himſelf, for the Feoffees muft be ſeiſed to 
ſuch Uſes as the Feoffor direfts, who may 
limit them to himſelj as well as to 4 Stran- 
ger, and the Statute executes the Poſſeſſion to 
ceſtuyque Uſe in the ſame Plight, Quality 
and 3 in which he took the Uſe. 
And therefore, if A. infeoff B. to the Uſe of 
himſelf in T. Rem'r to the Uſe of B. in Fee, 
in which Caſe the Eſtate of A. is executed 
by the Statute, and that of B. is good at Com- 
mon Law, yet the Eftate veſts in B. as a 
Remainder, jor he takes the Uſe by Way of 
Remainder, Sp e 1 | 
R 
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Of | Fre- Tail. 


In all Caſes where one makes a Feoff- 


1; 
. ” 
—_ 


Re. 


Ule vent without valuable Conſideration to di- 
ers particular Uſes, ſo much of the Uſe 
rin Ws he diſpoſes not of, remains in him as 
and is ancient Uſe, and the Lord by Kt.'s Ser- 
im, vice, of whom Part of the Lands contained 
L. in the Feoffment was holden, that had the 


nce Priority of others before, hath it ſtill; and 
Fee the Heir of the Part of the Mother, or by 
put Cuſtom of Burgh Eng, or Gavelkind, ſhall 


bir WR i berit, as if no ſuch Feoffinent had been 


made. 
At Law, if one made a Feoffment without 
any Reſervation, the Feoftee held of the Feot- 
for by the ſame Services by which the Feoffor 
held over; for it would be hard to make the 
Feffor and his Heirs for ever, liable to 
perform the Services to the Lord Paramount, 
and to give him nothing in the Land where- 
with to diſcharge them: And the ſame Con- 
ſtruction has been made as to Nonor and 
Donee ſince . 2. but Leſſee L. or V. ſhall 
hold by Fealty only, if nothing be reſerved, 
If Tenant by Grand Serjeanty had made a 
Gift in T. before 12 Ca. 2. 24. without any 
Reſervation, the Donee ſhould have holden 
by Kt.'s Service ; but the Donor might have 
reterved a Tenure in Socage, for a ſpecial 
Reſervation excludes the Tenure created by 
Law. If a Hasband ſeiſed of Kt. 's Service 
Land in Right of his Wite, had made a 
Gift in T. the Donce ſhould have holden. 
of him by Fealty ouly, becauſe the Hut- 
band s Rev'n was wrongful, and gaind by 
Diſcontinuance of the Wije's Eſtate, and the 
Woman nas Tenant 15 Right 10 the Lord. 


A, holds 
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| A. holds B. Acre by 44. and W. Acre by 


E | 12 d. and makes a Gift in T. of both, he 
b. but one Rev'n, and yet ſhall make ſe. 
ex Kveral Avowries in reſpect of the ſeveral 
. „Tenures over. If a Meſne hold of his 
2 , Lord by 12 d. and the Tenant hold of 
the Meſne by 4 d. and make a Gift in I. 
, car's and die without Heir, the Donee ſhall 
i hold of the Meſae by 12 d. by the ſame Con- 
| — ſtruction of Law: by which he held of the 
0 Tenant by 4 d. before. | 
| But Donee in Frank-marriage holds by 
[ Pealiy only till the fourth Degree is palt, ! 
and afterwards by the Services by which the f 
Donor holds; for then their Iſſues by Ecc, . 
Law may intermarry. A Degree of Con- | 
ſanguinity is cauſed by the Addition of one 
Perſon to another, in the Line aſcending | 
| or deſcending. Civilians computing what 
24 Degree of Kin two Perſons ſtand in, begin 
with one and aſcend to the common An- 
ceſtor, and then deſeend to the other; the 
Canoniſts deſcend from the Common Stock 
till they come to each, and in the ſame De- 
gree in which they are diſtant from the 
common Stock, they reckon them diſtant 
from one another; if one be farther remo- 
ved than the other, they reckon them both 
in the more remote Degree. So it appears 
that the Civilians put them in the {econd | 
Degree, whom the Canoniſis put in the 
Firſt, &c. In computing Degrees in this 
Caſe of Frank mariage, the Donor and 
Donees make the Firſt. We compute by 
the Canon Law, —_ 


Many 


4 e 1 22 F 


BA OE 
Many . Caſes, tho out of the Letter of 


taken by the Equity of it; for Equity in 
paribus rationibus paria jura defiderat, & 
ft perſefla quædam ratio, que jus ſcriptum 


in I. Male or Female are within the Sta- 
tute, by Force of which Gifts the Heirs of 
n. one Sex only ſhall inherit; but a Female 


he cant purchaſe by the Name of Heir Fe- 


male, unleſs ſhe be abſolutely Heir; as if 
Lind be given to A. for L. the Rem'r to 
the Heirs Females of B. and B. have Iſſue 
a Son and a Daughter, and die, the 


ſhe is not Heir, and tho W. 2. ſecured an 
Eſtate T. nhen veſted in the Donee, from 
being alien d, yet it altered not the Rules 
of Common Lan, concerning Names by 
which ſuch Eſtate may be purchaſed. | 

Thoſe that inherit by Force of a Gift in 
T. Male, (whether ſuch Eſtate be made by 


the Deſcent to themſelves wholly by Heirs 
Male; fo e converſo, where a Gift is made 
in I. Female; but the Son of a Female may 


ſtor, tho' the Mother could not have it; ſo 


may the Uncle being Heir on the Part of 


the Mother, for Magna Charta 34. only 
ditables Women from bringing an Appeal 


as Heirs, and extends not to their Iſſue: 


$4 © If Land be given in T. Male, 
Rem'r in T. Female, and Donce have Iſſue 


have an Appeal for the Death of his Ance- 


V. 2. yet being in the ſame Miſcheif, are 


interpretatur & emendat. herefore Gifts 


Daughter cannot take the Rem'r, becauſe . 


Act executed, or by Deviſe,) muſt convey - 


2 Daughter, who hath Iſſue a Son, this Son 
is not inheritable to either Eſtate T. there- 


fore 


25. 


Ne. Jail. 4 
ſore it is fafeſt to limit the Remrr in T. ge- 
neral. But if 4 have Iſſue a Son, who 
hath Iſſue a Daughter, and 4. and the Son Wil 
die, and a Remer is limited to the Hein 
Females of A the Daughter ſhall take the 
Rem'r as a Purchaſer, A Rem'r in T. is f. 
given to B.s next Heir Male, he has Iſſue i 
two Daughters, they have Iſſue two Sons, 


t 
the Father and Daughters die, ſome ſay ! 
that neither of the Sons take, for the Un- 

{ 


certainty; ſome ſay that the Son of the 
Eldeſt only, becauſe worthieſt; others that 
both, for they make but one Heir. 

A Gift to the Husband of A. and the 
Wife of B. and the Heirs of their two 
Bodies, gives em a State in ſpecial T. pre- 
ſently. A Gift to two Husbands and their 
Wives, and the Heirs of their Bodies, 
ives them a joint Eſtate for L. and ſeveral 
nheritances 1n ſpecial T. viz. to the one 
Husband and his Wife in the one Moiety, 
and the other Husband and his Wife in the 
other Moiety: Which is the moſt natural 
Conſtructiun. But a Gift to two Men and 
one Woman, and the Heirs of their Bodies, 
gives each of the three a joint Eſtate for 
JL. and ſeveral Inberitances, for they cant 
| have one entire Inheritance, becauſe there 
cannot be one Heir of the Body of all three, 

A Gift to a Man and his Wife, and to 
the Heus of the Body of the Husband be- 
\ gotten, makes him Tenant in general J. 
her Tent L. A Gift to Husband and 
Wife, and to the Heirs of the Husband 
that he (hall beget on her Body, gives him 
{pec. T. her a State L. fo e converſo, poor 
| | u 
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„ Fee-Tail. . 
and is given to them Two, and the Heirs 
of the Body of the Wife in general, or to 
the Heirs of her Body. begotten by the Man. 
But a Gift to them two, and the Heirs that 
he ſhall beget on her, gives them both a 
ſpecial T. for the Word Heirs, which alone 
is operative, ĩs limited to one no more than 
the other. A Gift to them two, and the 
Heirs of the Body of the Survivor, creates 
T. general, but 1t ſhall not veſt, till there 
be a Survivor. A Gift to one and the Heirs 
of his Body, is as good as a Gift ro him 
and his Heirs of his Body. A Gitt to 4. 
and his Heirs on B.'s Body begotten, gives 
A. a ſpecial T. B. nothing, and tho tis not 

ſaid who ſhall beget them, yet it muſt be 

intended that they are to be begotten by 
the Donee. : 

A. has Iſſue B. and dies, a Gift is made 
to B. and to the Heirs of the Body of his 

Father; this is a good Entail, for Heirs of 

the Body of his Father, is a good Name 

of Purchaſe. A Gift to Maud, and to the 

Heirs of her deceaſed Husband on her Bo- 

dy begotten, (ſhe having a Soy and a Daugh- 

ter by him,) gives her a State for L. and 
the Son a State in T. and if the Son die 
without Iſſue, his Siſter ſhall recover per 

Jormam Doni, and name herſelf Siſter and 
Heir to him in the Writ, becauſe ſhe can 

have no other, and yet the Land did not 

properly deicend from him; but the takes 
as he himſelf did, as Heir of the Body of 

A. But in the ſame Caſe, if the Heirs of 

the Body of the Husband had been named 

after the Habend. they had taken nothing; 


Jor 


for they could not tate 4 2 Eſtate in WH 
Poſſeſſion, becauſe not named before the Ha- 
bend. nor by Way of a Remer, becauſe there 
is no Mention of any Eſtate, but only f 
ſuch which is to take Effect preſently. One 
Parcener in Fee gives her Part to her Siſ- 
ter, and to the Heirs of the Body of her 
Father, the Donee has a State T. in the 
one Mojety of. her Siſter's Part, and an E- 
ſtate for L. in the other, for ſhe cannot 
take an Inheritance in the Whole, by the 
Name of Heir of the Body of the Father, 
becauſe ſhe is his Heir but in Part. A Gif 
to A and his Heirs of the Pody of his Fa- 
ther gives him a Fee, for the Deed ex- 
-preſly gives the Land to him and his Heirs, © 
but this cannot be 4 State in T. for the 
that inherit ſuch Ejtate, muſt claim it as 
Heirs of the Body of him from whom they 
claim as Heirs, therefore it muſt be a Fee. 

A Gift to A. and his Heirs Males, cre- 
ates a Fee-ſimple, for tis not limited from! 
what Body the Heir muſt Iſſue, which to 
make a State T. is neceſſary to be done by 
_ expreſs Words, or others equipollent. 

Such Words in a Will give a State in 
T. Male; but K.'s Grant with ſuch Words 
is void, for the King is decieved; and the 
Parliament alone can make a new State of 
Inheritance. But Arms, in which one has a 
Fee, deſcend to the Heirs Males only; for 
. they only are able to bear them : But the 
Females may in a Lozenge, or under a 
Curtain, expreſs of what Family they are 
by the Arms belonging to it, and the Huſ- 
band may quarter them with his own. The 

5 Dutchy 
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Of Ten't in Tail Apres, Ce. 389 
dutchy of Lancaſter was entailed to Ed. 4. _ 
nd his Heirs, Kings of England; Hen. 6ö6. 
granted to F. T. that he and his Heirs, "I 
ords of the Manor of Liſts er nunc Dom. 

+ Barones de Liſle, Nobile, & Proceres 
egni habeantur; by this F. T. had a qua- 
100 Fee in the Dignity; ſo where a Grant 

as made to A. and his Heirs, Lords of the 
Manor of D. In Gift of Gavelkind Land 

to A. and his eldeft Heirs, or of other 
Lands to A. and the eldeſt Heirs Females 

4 1 Body, the Law rejegts the word 
deft. - | 


* 


Of Ten't in Tail after Poſſibility 


of Iſſue extintt. 


Wis Land 1s given to Husband and 
Wife in ſpecial T. and one of them 
dies without Iſſue; or if they have Iſſue, 
and one of them die, and then the Iſſue 
die without Iſſue, ſo that no Iſſue be alive 
which can inherit by Force of the T. the 
ſurviving Donee is Tenant in T. Apres, Cc. 
ſo when a Gift is made to a Man and his 
Heirs which he ſhall beget on the Body of 
his Wife, and ſhe dies without Iſſue, the 
Husband becomes Ten t in T. Apres, Cc. 

Such Ten't has 8 Qualities, that Ten't 
T. his not. 1. He ſhall be diſpuniſhable 
for Waſte. 2. Not compellable to aitorn. 
2. He ſhall not have Aid of him in Rev'n. 
4. O. his Alienation no conſimili Caſu lies. 
5. alter his Death, no Writ of Intruſion, 
6. He may join the Mile in a Writ of Right 

; | 5 in 
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l Ten't in Tail Apres, Ge. 


in a ſpecial Manner, 7. In a Precipe by 


him, he ſhall not name himſelf Ten't L. 


8. In a Præcipe againſt him, he ſhall not 
be named barely Tent L. But none of 
theſe Privileges can be transferred to his 


In four Reſpects his Eſtate has the ſame 
Qualities with a State L. I. It may be 
forfeited by a Feoffment, Cc. made by 
him. 2. It may be drowned by a State of 
Inheritance deſcending on him. 3. It may 


be exchanged with a State L. 4. He in 


Rev'n or Rem'r ſhall be received on Pe- 


fault of ſuch Ten't. 


Vid. Cro. 

315. 

2 Saund. 
333, 387. 


While both Donees are alive, tho never 
ſo old, they can't be Ten'ts in T. Apres, 
5 | | 


their L. the Rem'r to the firſt Iſſue Male 


in I. Remer to them in I. they having no 


Iſſue Male at the Time, are Tents in ſre- 
cial T. executed, for ſince the Rem r limited 
to the Iſſue Male, can't be in Eſſe before his 
Birth, there is nothing to divide their E- 
ftate L. from the Inheritance, which for 
the Time drowns the Eftate L. The Birth 
of a Son makes them Ten'ts L. the Remer 
to the Son in T. the Rem'r to them in ſpe- 
cial T. But if the Husband die, having 


no other Iflue, and then the Son die, the 


Wife (hall have the Privileges of Ten't in 
7. Apres. &c. in Keſpect of her Rew'r 
of fuch Eſtate, but ſhe ſtill continues Ten't 
L. for ſuch Rem'r cannot © drown the State 


L. which is as great au Eſtate. 


When Land is given to Husband and 
| | Wife 


Land is given to A. and his Wife for 
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by ie in ſpecial T. and then they are divor- 
L. ed, % Procontraftus or Conſanguini- * 
not ri, they become bare Ten'ts L. for the 
of ect of God alone, viz. dying without Iflue, 
his an make Ten't in T. Apres. 


If Land be given to A and his Wiſe, and 


by Mor it can't take Effect till A dies without 
flue; and when he does, it is impoſſible 
hat he ſhould have any Heir of the Body 
of himſelf and his Wife. : 


Of Ten't by Curteſy. 


]* a Man marry a Woman ſeiſed of a 
State of Inheritance, and have Iflue of 
her born alive, which poſſibly might inhe- 


ring bis Life. 


is ſufficient; as if the Wife ſeiſed of Rent, 
or of an Advowſon, die before the Rent 
becomes due, or the Church void, the Huſ- 
band ſhall be Ten't by Curteſy: So if, the 


Years only, but not if it were ſuſpended 
for a State of Freehold ; but in all Caſes 
(he muſt have an Inheritance, and tho her 
State being in T. determine for want of 
lſſue, yet he ſhall be Ten't by Curteſy. But 
if a Woman make a Gift in T. referving a 
Rent to her and her Heirs, take Husband 
and have Iſſue, and Donce die without It- 


ue, 


o the Heirs of the Body of A. Rem'r to 
be hem both in ſpecial T. ſuch Remer is void, 


Tit as Heir to her of ſuch Eſtate, he ſhall 
hold the Land by Curteſy of England du- 


Wife be ſeiſed of a Seiguiory ſuſpended for 


25. 


The Wite muſt be actually ſeiſed, but if Vid. Supra 
actual Seiſin cannot be had, Seiſin in Law * 
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O, Ten by Curt. 
fue, and Wife alſo die, he can't be Ten't by 
Curteſy of this Rent. For the State 7. 

being determined, the Rent reſerved upon 
it muſt of Conſequence fail. But he hall: 
be Ten't by Curteſy of a Rent granted in 

. to: be Wite by one that has a Fee iu it, 
tho' the Wife die without Iflue, becauſe 

the Rent remains. One can't have a Right, 
Title, Uſe, Revin or Rem' expectant on 
a Freehold, as Ten't by Curteſy, or Dower, 
A Woman Ten't in I. makes a Feoffment, 
and takes back a State in Fee, marries and 
dies, the Iſſue in a Formedon ſhall recover 

- againſt the Husband, by Force of the State 

; T. and conſequently defeat his Title of be- 
ing Tent by Carteſy, which depending on | 

| 2 Eſfate whereof the Wife was ſeiſed du- 
ring the Coveriare, muſt fail when that is 
defeated. _ 

The Iſſue which ſhall entitle a Man to 
be Tent by Curteſy muli be born in the 
Life of the Wife, therefore it is not enough 
that it be rip d out of her Womb after hier 
Death, and it muſt be born alive, which 
may be proved by Motion, Cc. as well as 
by Crying, and it muſt have humane 
Shape. But it is not requiſite that the Iſ- 
ſue be alive when the Land defcends or 
comes to the Woman: For if ſhe be diſs' ed, 
have Iſſue and die, the Husband ſhall en- 
ter; ſo if the Iſſue be born and die before 
the Land deſcends to the Wife. By the 
Cuſtom of Gavelkind, one may be Ten't 

by Curteſy without having any Iſſue. 
After Iſſue had, the Husband is called 
Ten't by Curteſy initiate, and he alone, 
| without 
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7. age, and is ſole Ten't to the Lords A- 
por WT wry, and if he make a Feoffment, bis 
all eoffte ſhall hold during his Life, for 
uch Feoffment cannot be a Forteiture, be- 
I, WW: uſe the Feoffor was ſeiſed of the Inheri- 
ule WW: ice; but if he enter for Breach of a 
lt, ondition annexed to ſuch Feoffment, and 
on Ihe Wife die, he ſhall not be Ten't by . 
er. WE urtcly; for his Title to the Ten'cy by 
Jt urtely was extinct by the Feoffment; as 
hen the Lord diſs es his Ten t, and makes 

er uch Feoffment, this is 4 Releaſe in 2 
ty nd ſhall extinguiſh the Seignidry ar much 


5 4 Releaſe in Deed, and the Re- entry 
1all not revive it, for the Condition was 
anexed to the Feoffment, and not to the 
Releaſe, and the Re-entry for Breach of 
he Condition ſhall not receive ſuch Things 
nere abſolutely deſtroyed by the Fo: 


ent, If one martz the K.s Niefe by 


b icence, he ſhall be Ten't by Curteſy of 
K and deſcended to her, for ſhe is infran- 
1 hiſed during the Coverture. But the K. s 


illeins Wife ſhall not be endowed, for 
ie (till remains the K.'s Villein. It Land 
clcend to a Wite that is an. 

Dftice found 
df the Land, 


he Hus | 


» 


£4 Q. for the Fee aud. Erechold mere 
n_the Wife, and the Wife of an [deot ſball 


ave Dower, But one may be Tent by 9 


bre, 
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ne roo > 
urtcly of a Caftle built for the Defence,” 
ff the Realm, or of a Houle, that is Cee 
. Barone or of a Common ſans N D 


31. 
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O Tent in Dower. © 
- The Ten'cy by Curteſy is conſummate 
by the Wife's Death. 1 4H 

= Of Tent in Dorer. 


Here a Man is ſeiſed of ſuch an In- 
heritance, that the Iſſue, which he 


2 


_—_ - 


may have by his Wife, may by any Poſſibi- 


* 


lity inherit, as Heir to her of ſuch Eſtate, 
ſthe ſhall be endow'd of the third Part in 
Severalty, if ſhe be paſt the Age of 9 Years 


at his Death, whether ſhe had Iſſue by him. 


Or not. 

Ten't in Dower is much favour'd in law: 
She ſhall be free from Toll; nor ſhall ſhe 
be diſtreined tor Debt due to K. by her 
Husband. "2 

The Wife of an Alien, or one attainted 
of Ticaton, or K. s Villein, ſhall not have 
Dower. But the Wie of an Idect, one at- 
taunted of Premunire or Hereſy, or of a 
common Perſon's Villein, all be endowed, 


So ſhall a Niete being married to a Free- 


man, and the Wite of one attainted of Fe- 
lony by the 1ſt of E. 6 ca. 6. and 5th of 
E. 6 cap. 11. The Husband's Seiſin in Law 
1s ſufficient to give the Wite Title of 
Dower. | 
The Rule, Dos de dote peti non debet, is 
thus to be underfiood, where the Grandta- 
ther dies ſeiſed of 3 Acres, and the Father 
enters and endows the Grandfather's Wife 
of one Acre, and dies, the Father's Wife 


ſhall be endowed only of the 3d Part of 
no gf 
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bre, tho' a Woman ſhall not be endowed 
of ſuch Things. 5 | $9 
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"Of Ten't in Dower. 
the other two Acres; for inaſmuch as the 
Grandfather died ſeiſed, in Judgment. of 
Law there was no Meine Seiſin betywixt 
him and his Wife: But if the Father had 
claimed the ſaid 3 Acres by Purchaſe from 
the Grandfather, his Wife ſhould, after 
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the Death of the Grandfather's Wife, have 


been endowed of the 3d Part of that Acre, 
whercof the Grandfather's Wife was en- 
dowed ; or in the firlt Caſe, if the Son, 


Lafier the Death of Grandfather and Father, 


had endow d his Mother firſt, and then the 
Grandmother had recovered a 3d Part a- 
gainſt her, the Mother after her Death 
might have enter d again; tor her Eſtate 
in the Part ſo recover d, was defeated only 
for the Grandmother's Life, | 

The Husband's Seiſin for an Inſtant on- 
ly, gives the Wife no Title of Dower, as 
the deiſin of Ceſtuyque Uſe before the 25th 
of H. 8. making a Feoffment; or of the 
Conulce ot a Fine that grants and renders 
to the Conuſor. CET 

It Husband exchange Land, ſhe may 
chuſe to be endowed either of the Land 
given or taken in Exchange. | 

She ſhall not be endowed of a Caſtle for 
the !'ctence of a Realm, nor of a Houſe 
that is Capur Baraniæ or Comitatus. This 
it to be under ſtood of Baromes by Tenure, 
which are now extintt, and were anciently 
Caſtles of Defence. 3 

If Ten't IT. inake a F en ebe 
ck a State in Ty nd marry, and die, the 
Iſſue is remitted,” and the Wife not Dow- 
able. But it ſhe demand Dower, the Ten't 


Lev. 401. 


muſt 


. , . Ne a . . 5 
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Of Teut in Dower. , 


muſt not plead aunques Seiſie que Dower, 


* 


but the ſpecial Matter. | 
An Alien, or Infidel is not dowable, 
except the Queen, being an Alien; and it 
was adjudged that the Wife of Edmond, 
Ed. the Firſt's Brother, tho ſhe was an A- 
lien, ſhould be endowed of the 3d Part of 

' his Lands in Fee. 15 | 
32. Of Things entire ſhe ſhall be endow d 
| in a ſpecial Manner; for Example, ſhe 
ſhall have the 3d Toll-Diſh of a Mill, the 
zd Day's Work of a Villein, the 3d Part! 
of the Profits of a Fair, or the Profits of 
the Office of Gaoler, the 3d Fiſh taken inf 
a Piſcary, the 3d Preſentation, every za 
Tithe Sheaf, &c. for what ſhe fhall have 
muſt be aſcertain'd, and ſhe ſhall not be! 
N of a 3d Part in common with the 
eir. | 
She ſhall not be endowed of Rent reſer-} 
ved on a Leaſe L. but of a Rent reſerved 
on a Gift T. the ſhall, for ſuch Rent is an 
Inheritance: If Leſſor V. marry, and die, 
the Wife ſhall have the 3d Part of the Rent 

(a) Vid. reſerved, and of the (a) Rev'n. 
Br. Dower She (hall not have Dower of common 
py — ſans Nombre en gros, nor of an Annuity, 
nor of Rent whereof the Freehold was ſul- 
pended before, and during the Coxerture: 
But ſhe ſhall be endow'd of Rent extin- 
guiſhd by the Husband s Releaſe after the 
Coverture. DIS 
Tho' the Heir improve or impair the Va- 
lue of the Land, the ſhall have her 3d Part} 
according to the Value at the Time of the 

Aſſigument. 3 | 

4 Sponte 
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/ Ter't in Domerr. 4 
Sponte (a) virum Mulier fugiens, &' adultera (a) W.. 34. 
Dote ſua careat, niſi ſponſi ſponte retracta. 


Divorce 4 Vinculo bars Dower, Divorce a 1 
Menſa & Thoro only does not. N i 

A Wife endow 'd by Metes and Bounds, A 
according to common Right, ſhall a- — 
void all Charges made after her Title; 1 
one endowed againſt common Right ſhall 
not: But the Wife of Ten't in Common, 
and in ſome Caſes the Wife of one Sole 
ſeiſed, ſhall not be endow'd by Metes- and 1 
Bounds; as if Husband ſeiſed in Fee in- 1 
feoff 8 Perſons, and die, and the Wife | 14 
bring a Writ of Dower againſt them all, 
and two of them confeſs the Action, and 
the other ſix deſcend to Iflue, the ſhall re- 
cover the third Part of two Parts of the 
Land in $ Patts to be divided, and when 
ſhe has Judgment againſt the other ſix, the 
ſhall have a Third of ſix Parts of the ſame 
Land in eight Parts to be divided. 

She can't enter into her Dower before tis 
aſſigned to her. Magna Charta gave her 
jon! Forty Days, Old Law gave her a Vear to 
ry, continue in her Husband's Houſe after his 
u- Death, but ſhe loſt boch by marrying a- 
Ire: gun. | 1 
˖ The Statute of Merton gives her Dama- 
ges trom the Death of her Husband ; but 
they ſhall be recovered only in Writ of 
Jower, ande nihil habet; not in Writ of 
Light of Dower, for Damages are not re- 
orierable in any Writ of Right; nor in 
Wit of Dower ad Oftiam Ecclefie, Oe. 

| | bccaule 


. 
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{ 

ö 

| 
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nant pleaded as to Part non Tenure, and az 


bad taken the Profits for 6 Years of the 


Iime, therefore beware of falſe Pleas: 
1 Sid. 2. 


1 Lev. 163. 


aſſign Dower; for ſhe muſt recover by 


Death, ſhe ſhall be endowed, tho' be 
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Of Ten't in Dower. 
becauſe ſhe may enter into. ſuch Dower! 
without Suit: The Husband alſo mult die 
ſeiſed of the Freehold and Inheritance; 
and ſhe muſt not delay herſelf: She muſt 
be able to prove a Demand of the Dower, iſ 
for tout Temps Prifgys a good Plea for the 
Heir, to bar her of the Meſne Profits, but 
tis no Plea in a Writ of Aiel, &c. for there 
the Ten't has no Title, and holds merely 
by Wrong. Wote the Caſe where the Je- 


to Part Detainment of Charters, and both 
theſe Iſſues being found againſt him, the 
Demandant recovered the Value from the 
Husband's Death, tho the Jury found fur: 
ther, that the Demandant with her Son 


And Note, that Pleas in Abatement being 
found againſt him that pleads them, art 
peremptory  againſ him. This Statute ex 
tends to Dower of Copyholds, but Dama- 
ges are not given where Nower is aſſignd 
in Chancery, nor where the Heir or Feoffee 


Plea, and not be able to recover without it. 
Husband ſeiſed in Fee grants a Rent, makes 
a Feofftinent, takes back a State T. and dies 
the ſurmiſing that he died ſeiſed, prays beer. 
Damages, ſhe ſhall hold the Land charge 
for by her Prayer, ſhe accepis herſelf Dowr | 
able of the 2d Eftate, vi 

Let the Husband be never ſo young, yet 
if the be paſt the Age of. 9 Years at his 


_ alien'd the Land before the came to tb. a 
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Of Ten't in Dower. 49 
Age, for the Poſſibility which the Law 
gives her of having Title of Dower, if ſhe 
arrive at that Age, ſhall not be defeated 
by the Act of the Husband. And if he alien 
this Lands, and then the be diſabled by At- 
taiuder and pardoned, ſhe ſhall have Dow- - 
er. For tho the Title of Dower be not conſum- 
mate till the Hu:band's Death, yet by the Mar- 
riage it ſo weſted in the Wife, that no Act of 
the Husband can bar it, nor is it forfeited to 
the K. by the Attainder, and tho ſhe be diſ- 
abled to claim it during the Attainder, yet 
when that is removed, ſhe may claim it as before, 
But if the Husband of an Alien ſell his 


Lands, and then ſhe be mide a Denzen Afr N 
e ſhall not be endow'd: For an Alien 

has no more Title of Dower than if ſhe wer x. ne 

never married at all, and the Hasband's Ali, 


rr 


7 CD wo _ 
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ee 9 Ons 
ation takes nothing from her which nould 1 . 
ainly have come to her by the natural Courſe 22 3 
Things, for ſhe only had a Poſſibility of __— 
gaining ſuch Title by the K.s voluntary . "det 
ct. But in the ſame Caſe if ſhe wer 4 f 0 
aturalized, ſhe ſhould have had her Dow- 
r; becauſe thereby ſhe became a natural Sub- 
elt ab initio. | A 
On the Iſſue, quod nunquam fuere Legitimo 
Mater imonio e the iſhop ought to 
ertify that they were Legitimo Matrimonio 
opulati, tho the Woman wee under 12, 
r the Man under 14, or tho they might 
ave been divorced d Vinculo, for it was 
egitimum quoad dotem. But it is taid, that 
ich Wife who might have bcen. divorced 
Vinculo, (hall not have an Appeal of the 
Drath of her Husband, in favorem Vitæ; 
„ D | * "yer 


(a) Wa. 34. Appeal, tho ſhe ſhall not have (a) Dower, 


mon Law, ſo by Cuſtom of ſome Places ſhe 


FP 7. 
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Of Tent in Dower. _ | 
yet an Adultreſs that elopes ſhall have an 


fax the Statute that takes 2 the one, 
mentions not the other; ſo ſhall the Wife 
of one attainted of Treaſon, for her Husband, 
tho attainted, is fill her Husband, © 
A Wife can't have Dower till her Huſ- 
band's natural Death. „ 
As a Woman (hall have a 3d Part of the 
Husband's Land for her Dower by Com- 


- ſhall have half, or all, &c. She ſhall have 
half of Gavelkind Lands while ſhe remains 
Sole, and without Child; and ſuch a Cu- 
. Rom may be in upland Towns as well 2 
- BurMhs, but it is ſafer to lay it in a Manoy, 
if the Truth will bear it: And Cuſtom 
may abridge, as well as inlarge Power. 
Dow ment ad oſtium Ecclefie js where 
one of full Age, when he comes to the 
Church Door to be married, after Affianc 
plighted, endows his Wife of all his Land 
or half, or leis, and aſſigns the Certainty 0 
what ſhe ſhall have. In this Caſe ſhe may 
enter after his Death, without other Aſſigu- 
ment. Such Dowment can't be made 4 
oſtian Caſtri, Meſſuagii, Fc. it mult be made 
after Marriage, therefore it is good with 
out Deed, »hich a Man cant male to bis 
Wife; and ſuch Dowments are favoured, 
becauſe they ſupply a neceſſary Defett 9 
Law, by reducing the Wife's Title ts 4 3 
of the Husband's Land to ſome known cer 
tain Part, winch no general Rules can d 


Auciently iuch Dowment was good {or 10 


mogen 
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ann Dawer, 11 
more than a zd Part, but now it may be 
made for the whole. LS 

Where the Writ demands Land, Rent, or 

other Things in certain, the Dem't after 
Judgment may enter, or diſtrain, before any 
Sifp delivered by the Sheriff; but in 
Dower, where the Writ demands nothing 
in certain, the Dem't can do neither, till - 
after Execution; and tho' the Writ demand. 
the 3d Part of 64. Rent, or the 2d Part of. 
a Moiety ; in which Caſes the Sheriff can 
reduce it to no more Certainty, than was 


7 
:Z 
* 
* 


sWcfore ; yet he muſt deliver Execution, that 
>: Solemnity thereof may give the * 
a reageh to the Fudgment ſo uncertainly deli- 
13 ered. | 


f ' 
As Dower may be aſſigned by the Sheriff 
n Purſuance of K.s Writ, ſo may it be 
ſigned by the Ten't of the Land by Con- 
ent, and to make ſuch Aſſignment perfect, 
heſe Rules muſt be obſerved. 1. It mult 
de certain. 2, Of Land whereof ſhe is 
Dowable, or Rent out of it, for if it be 
ut of other Land, it is no Bar of her 
ower. 3: It muſt be without Condition 
r Limitation. 4. It muſt be made by ſome 
ent of the Land. If a Jointenant aſſign 
d the Wite a 3d Part of the Land for her 
Power, this ſhall bind his Companions ; 
pd ſuch Aſſignment by a Diſs or ſhall 
nd the Diſs ee; but if they aſſign a Rent 
(hall bind themſelves only, for they were 
pt compellable thereunto. A Man enfcoffs 
veral with Warranty, his Heir endows 
de Wife of Parcel of Land in full Satisfac- | 
on of all the Dower, which {he ought to 35. 
D 2 | have 


Ts 


. Of Ten't in Dower. 
have in the Land of all the Feoffees; if ſhe 
bring her Writ of Dower againſt the Feof. 
fees, the Heir coming in as Vouchee may 
plead this Aſſignment in Bar; but one Feof- 

e can't plead ſuch Aſſignment made by 
another, for a Man can take no Benefit of 
an AR done between Strangers; but in the 
firſt Caſe, the Heir is bound by the War- 
ranty of his Anceſtor, to ſecure the Land to 
the Feoffees. If a Woman recover Dower 
againſt a Diſs or coming to the Land by 

Covin, te which ſhe was Privy, the Diſs ee 
mall avoid it; ſo if Diſsor's Endowment 
be prejudicial to the Diſs'ee, as when the 
elder Son d iſſeiſes the younger, who was in- 
feoffed by the Father with Warranty, and 
endows the Wife, the younger Son Thall 
avoid it, for elſe he ſhould loſe his War 
ranty, by Force whereof if he be in Poſſeſſin, 
and the Wife demand Dower againſt him, I 
ſhall recover in Value againſt his elder Br 
ther. Aſſignment by Guardian in Socagt 
is void, but Aſſignment by Guardian 11 

Chivalry was good, for a Writ of Dowe 
lay againſt him: The Heir himſelf, befor 
the Entry of Guardian in Chivalry, migh 
aſſign it. | ; 

Dowment ex a ſſenſu Patris is when th 

Father is ſeiſed, and his Son and Heir aj 

parent, being marry'd, endows his Wife! 
a certain Parcel of his Father's Land: 
this Caſe ſhe may enter after the Son 
Death tho the Father be ſtill alive, or fl 
may have a Writ of Dower fur ſuch Dov 


ment. 
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ee ent in Dower. 5 
But if the Father at the Time of ſacks 


Dowment had been ſeiſed but of a Rev'n 


on a Freehold, the Dowment nad been 
ro'd, for if the Son himſelf had been ſei ſed 


bra, be could not baue endowed bis Wife 


of it. | | | 
It is the Son that doth endow, and the 
ather doth bur Aſſent; but the Dowment 
s good, tho the Son be under Age when it 
s made; but he muſt be an Heir apparent, 
and ſuch a one as always muſt continue ſo: 
Therefore ſuch Dowment can't be ex aſſenſu 
ratris, or of Burgh Eng', or Gavelkind 
and; but Dawinent ex aſſenſu Matris is 
zood. Some lay, that if the Father be at- 
inted after ſuch Dowment, the loſes her 
Dower, for her Husband continues not 
cir. = 
The Father's Aﬀent to ſuch Dowment 
ught to be by Decd ; becauie the Land is 
areed thereby with a future Freehold. To 
Deed ten Things are neceſſary: 1. Wri- 
ng. 2. Parchment or Paper. 3. A Perſon 
ble to contract. 4. By a ſuſhcient Name. 
A Perſon able to be contracted with. 
By a ſufficient Name. 7. A Thing to 
: contracted for. 8. Apt Words, 9. Seal- 
g. lo. Deliver. | 
To the Delivery of a Deed to the Party, 
ords are not neceſſary; therefore if I de- 
er a Deed to the Party as an Eſcrow, to be 
y Dced on certain Conditions, this is an 
(olute Delivery of it; for it would create 
greateſt Conſuſion, iſ the Words of a Deed 
ended to be framed by Advice, and execu- 
uith ſuch Solemnity, ſhould be _— 7 
| 3 00 
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54 


Delivery effectual, may ſhew hom Jar it ſhall 


| delivered by Words only, | without any 


is à Bar of Dower, if it be made according 


Rate for her L. at leaſt ; but it may be limited 
4 Rep. 3.4. 10 con inne ſu ng as ſhe ſhall remain Sole, or 
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/ Tent in Dower, 
looſe Words not contained in it, the exall 
Form of nhich is ſo eaſily forgot or miſtaken, 
But I may deliver a !;eed to a Stranger as 
an Escrow, Cc. for the Delivery thereof to 


a Stranger, without Words, is of no Force, 
and therefore the ſame Words, which make the 


be ſo. As a Deed may be delivered to the 
Party without any Words, ſo may it be 


Act. | ; 
She that enters and agrees to ſuch Dow- 
er ad oſtium Eccleſie, or ex aſſenſu, is conclu- 
ded to claim ber Dower at Common Law, 
but ſhe may refuſe ſuch Dower, and claim 
her Power at Common Law. | 
A Jointure was no Bar of Dower before 
27 H. 8. 10. for her Right or Title to a Free- 
hold can't be barr'd by Acceptance of a col- 
latcral Satisfaction. But by that Statute it 


to the Form of it; and as to that, theſe 


Things are to be obſerved : 1. It muſt be by 8 
the firſt Limitation to take Effect in Poſſei- a 
Hon, (by a Conveyance at Lam,) or in Profit, fte 
(by Way of Uſe executed by the Statnte,) preſent- WM 11 
ly after the Husband's Death. Therefore if A 
the Limitation be to the Husband for L. af. h. 


ter to A. for L. and after to the Wife for L. 
this can be no Jointure within the Statute, 
to bar Dower, tho' A. die during the Co- 
verture, for quod ab initio non valet, trattu 
Tenporit non Convaleſcet. 2. It mult be an E. 


ſhall do, or forbear io do, any Act in her onn 
5 N Poner 
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Of Ten't in Dor. 55 
Pozer. 3. It muſt be expreſſed or averred go 
e in Satisfaction of her whole Dower: A 
ill can't be averred to, be in Satisfaction : 
df her Dower, unleſs it be fo expreſſed in +: 
he Will. 4. The Eſtate of the Land muſt 
e in her, not in Truflees for her. 5. It 
nay be made before or after Marriage; but 
fit be made after, the Wife may claim 
ower, and waive her Jointure, tho' ſhe 
oin'd with her Husband in lerying a Fine 
df it. It miy be limited to her alone, or 
ointly with her Hus bende. „ 
A Jointure is not forteited by the Hus- 37. 
dand's Attainder of Treaſon, but Dower 
dy Common Law, or ad offiam: Eccle/ie, or 
x aſſenſu, or by Cuttoin, are bert'd by [4 
uch Attainder, fo long as it ' ſtands in 
orce. | | . 
A Jointure, or Dowment ad oſtium Ecc le- 
Fe, or ex aſſenſa, made to one under the 
ge of 9 Years are good, becaule they are 
nade by Aſſent. 3 
She that is endowed ad oſtium Ecclefie, or 
aſſenſu, may enter into the Land aſiizned, 1 
frer her Husband's Death, without any vid. Supra 
Aſſignment. | 1 — 
A Woman ſhal! not be endowed of Lands a= 2 
hereof her Husband was ]ojutenant, but 27 ; 
4 3 he was Tent in Common 1 
e ſhall. | | 
If Ten't TJ. endow his Wife ad offium Ec- --. 
eſe, the Iſſue may enter upon her after 
is Death: And if Ten't in Fee within Age 
ake ſuch Dowment, his Heir may enter 
pon her: But Dowment ex aſſenſu Patris 
. 15. 
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Of Ten't in Dower. 

is good, tho the Husband be within Age, 
tie Father being then of full Age. 

A Woman Guardian in Socage, bringing a 
Writ of Dower againſt Guardian by Knut. 
Service (before 12 Ca. 2. 24.) ſhould, upon 
his Pleading the whole Matter, have been 
adjudged to endow herſelf de Ia pluis Beale, 
i. e. the Faireſt of the Socage Land. Put 
ſuch Dowment could not be without Jude- 
ment: If the Socage Land were not ſuffi- 
cient for her whole Dower, ſhe ſhould re- 
tain for Part, and recover againſt the Guars| 
dian in Chivalry for the other Part. After 
Judgment as aforęſaid, whether in the K. 
Court, or the Lord's, the Wife ſhould, 1n the 
Preferice of her Neighbours, have endowed 
herſelf of the Bett of the Land which ſhe 
held as Guardian in Socage, by Metes, to 
hold it for L. 


Guardian in Chivalry was poſſeſſed of the 
Ward of the Body before Seiſure, but not 
of the Land beiore Entry. Writ of Dower 
lay againſt K.'s Grantee of a Ward; it allo 
Hy againſt the Executors of the Guardian; 
or one of them only, if he alone took th 
Profits. If a Man were PR of a Ward 

ine 


1n his Wife's Right, Writ of Dower 
lay againſt the Husband only. 

Guardian in Chivalry could not plead 
Detainment of Charters in Bar of Dow, 
but he might plead Detainment of the Body 
of the Heir, becauſe the Marriage of the Het 
belong d to him. He might aſſign Dower out 
of the Land in Ward, or give a Rent in lien 
of it. If he had aſſigned too much, the Heir it 
Common Law might have a Writ of At 
| mea ſuremeu 
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Of Ten in Dower. 57 
mea ſurement; if the Heir had aſſigned too 
uch, before the Guardian entered, W. 2. 

gave the Guardian this Writ, and the Heir 
nimſelf might have the ſame when he came 

Wo Age; ſome ſay within Age; but the Guar- 

ian 's Aſſignee after ſuch Endowment could 

ot have it, becauſe it was a Choſe in Action. 

This Writ alſo lay on an Aſſignment of - 3 
Dower in Chancery to the Widow of K's.” 
en't in Capite. To ELD : 
Whenever a Wife is ſeiſed of ſuch a 40. 


re- 

ar- tate in Tenements, that the Iſſue which 

ter he Man has by her may poſſibly inlierit 

„i be ſame as Heir to her, he ſhall be Ten't by 

the WC urteſy ; and if the Man have Iſſue inheri- 

el Wa ble by her, and then ſhe be attainted, 

(he ct the Title of being Ten't by Curteſy veſt- oo: 


d in the Husband ſhall not be loſt there- 
by ; but if ſhe be attainted before Iſſue had, 
c as have no Title at all to be Tent by 
urteſy. 1 | 
So when the Man is ſeiſed of ſuch an 
ſtate in Tenements, that it may poſſibly 
appen that the Wife may have Iſſue by 
im, and that the fame Iſſue may poſſibly 
nherit the fame Eftate as Heir to him, ſhe 
hall have Dower, tho the Wife be never 
o old, or the Husband never ſo young. 
But 2d Wife of Donee in ſpecial T. ſhall not ; 
de endowed ; Cauſa Patet. Fx 
After W. 2. if the Ten't T. were attainted 
pf Felony, the Iſſue ſhould inherit, and yet 
he Wife loſt her Dower, for ſhe was not 
lieved by the Statute; and a Wife that 
:lopes. loles her Dower, by the 34th Chap: 
; D 5 N of: 


. 


f 58 : 


Day, the Husband's Attainder of Felony 
ruption of Blood, Loſs of Genylity, &. 


and ſhould at Law hold the Land, livin 
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/ Ten for Term of Life. 
— that Statute, and yet her Iſſue ſhall in- 
Nie „„ „ 
Ihe Common Law puniſnh'd one attainted 
of Treaſon, or Felony: 1. With Loſs of W 
Life, by Hanging. 2. Loſs of his Wife's 
Dower, as well againſt the Husband's Feoſ- 
fee, as the Lord by Eſcheat: (but at this 


caules no Loſs of his Wife's Dower.) 3. Cor. 


4. Forfeiture of Land, Goods, and Chat. 
tels. But this extends not to Petit Larceny, 
under 124. | | 


Of Ten't for Term of Life. 
FTF*Enant L. is he to whom Tenements 
IF are let for AM of his L. or for Term 
of another's Life ; but in common Speech, 
the firſt is called Ten't for Term of his Liſe, 
the 2d is called Ten't for Term of anothit 
Man's Life, if Leſſee pur autre Vie, ot Gran. 
tee of Ten t in Dower, or by Curteſy, or d 
Leſſee for his own Life die, living ceſtniq 
Vie, he that firſt enters is called an Occupan 


ceſtyique Vie, and be puniſh'd for Waſte, and 
ſubject to Payment of the Rent reſerved 
But there never could be an Occupait 
againſt the K. nor of a Thing lying un 
Grant, for every Occupant. mult not onlf 
aver the Lite of ceſtuique Vie, but muſt alk 
claim by a e Eſtate; but this cannot 
pleaded of Things that lie in Grant; in nit 
0 Man can plead that he has the Eſtate of a 
her, without ſhewing a Writing by * i 
5 clain 
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Of Ten't for Term of Life. 
claims it. But the Heir of Ten't pur autre 
Vie alone ſhall have the Land, as 4 ſpecial 
Occupant, where the Leaſe is fo a Man and 
his Heirs for another's Life. or where Ten't 


the Heir, if it come to him by ſuch ſpecial 


O ane), as Aſers by Deſcent; ſe is ſhall 
I ccupancy, as Aſſets by Deſcent ; elſe i | 
ei to che Execurors, and be A ſets in their 
If. Hands, | . 


without Proviſion of the Party, and he may 
take them on the Land demiſed without 


ſtrained. 


"BI If a Leafe be made to a Man for his Life 
ch aud the Lives of A. and B. he hath but one 
e Frechold with ſeveral Limitations, which is 
Wl higher than a Leaſe for his own Life only; 
au but when there are ſeveral States in ſeveral 
- (8 Pcrions, an Eftate for one's own Life is high- 


er than for another s. Therefore Ten't L. 
may ſurrender to him in Remr for Life, 
an 


ha Surrender, and is no Forfeiture, If Leſſce 
oo L. 1c:{e to his Leſſor for Leffor's L. or if 
ue Feme Leſſee L. and her Husband by Inden- 


ture make a Leaſe to the Leſſor for the Huſ- 
band's Life, ljuch Leaſes can't be Forfei- 
tures, becauſe the Leſſor is privy to them; 
nor Surrenders becguſe the Leſſees give 


Leſſor marry, and die, during the Life of 
Leſſee in the firtt Cafe, or of the Husband 
| | V 


/ 


pur autre Vie grants over his Eſtate to an- 
other and his Heirs; and now by 29 Car. 2.3. 
ach Eſtate ſhall be chargeable in the Hands of 


Leſſee L. or V. ſhall have reaſonable 
Plough-bote, Hay-bote, and Houſe-bote, 


any Aſſignment, unleſs he be ſpecially re- 


if he 1nteoft him, it enures by. Way of 


not up their whole Eſtate; and if the firſt 
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made, determinable upon the Levying e 


cd, and if a Rent be reſerv'd on ſuch Leaſe 


Of Jen for Term of Life, 
in the ſecond, his Wife ſhall not be endow- 


made to the Leſſor, the Reſervation is good, 
If a Woman recover Dower againſt the 
Leflee L. of the Husband's Heir, or againk MW 
a Widow of her Husband's Feoffee being 
Ten't in Dower, and die, they ſhall have 
the Land again. A. and B. Jointenants, 4 
for L. B. in Fee, join in a Leaſe L. A. has 
a Rev'n,-and ſhall join in an Action of 
Waſte. So if Leſſor and Leſſee L. join in 
ſuch Leaſe, it is ſaid they ſhall join in an 
Action of Waſte, and that the one ſhall re- 
cover the Place walted, and the other the 
Damages, 1 oY 
1 * * made to one 2 9 of 

um ſola Juerit, or quam din ſe bene peſſerit, 
or ſo long as Leſte thall pay 100. . Am 
or till he be promoted to a Benefice, or for 
any other uncertain Time, if it be of Lands, 
and Livery be made, gives a State L. deter 
minable, but if it be of Things that lie in 
Grant, it gives a State L. by Delivery of the 
Deed. And in Count, or Plea, the Leſlie: 
ſhall alledge the Leaſe, and conclude, that 
by Force thereof he was ſeiſed generally fot 
Term of his Life. If a Manor worth 204 
per Annum, be let to a Man till 100 J. bt 
paid, the Leſſee has a State L. if Livery be 


the 100. If a Rent Charge of 201. pn 

Aunum be granted till 1001. be paid, ile 

Grantce has a State for five Years, for it i 

certain, that then it will be paid. Ye 

ſome uncertain Eſtates are neither for L. Y: 

or W. As where Land is deviſed to Exccu 
| 1G 
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0 Ter't for Term of Liſe. EE 61 


ors till ſuch Debts are piid, for if this 
ere a State L. the Debts by the Executors 
Death might remain unpaid : So where 
uardian by Kr.'s Service held the Heir's 


asd for the 45 Value of the Marriage, 
ns WF in. hich Caſe he had the Land but in Nature 
re 4 Difreſs ;) or where ſuch Guardian held 
A Srvcr for the double Value, or where one 
143 Was Land delivered in Execution for a Debt, 
of h Ef ates are created by Parliament, and if 


ey ſhould be conſtrued to be Eftates. L. they 
ioht determine before the Money, for the Sa- 
A whereof they were given, could be le- 

bg; - 

If a Man grant Lands, or Rev'ns, Cg. F 
dug Ceremonies requiſite in Law being 
erformed,) or declare an Uſe, and limit no 

ſtate, the Grantee or Leſſee has a State L. 

. grants to an Officer at Will a Rent for 
je Exerciſe of his Office for Term of his L. 

e Grantee has a State in the Rent for Term 
f Life, determinable at Will conſequentially, 
ecauſe it muſt determine with the Ohe, but 

. can't take away the Rent, unleſs he remove 
jim from his Office. A Leaſe L. made by 
en't in Fee, thall be conſtrued for L. of 
he Leſſee, ſuch Leaſe by Ten't T. ſhall be 
onſtrued for L. of the Leſſor, for if it were 
onſtrued to be for L. of the Leſſee, it would 
- cauſe a Diſcontinuance, and the Law more 


p eſpects a leſs Eſtate by Right, than a great- 
ther by Wrong. _ 

t ie that has a State L. or a greater, has a 
ve rechold, but none that has a leſs Eſtate. 


eotfor is properly he that inſeoffs another 
1 in 


2 Iaſt. 66. 


ſuch Offences, if Attainders enſue, may pur: 


man, Infant, Feme Covert, one under Du: 


able; an Heretick convict, Leper removed 


which was entire, and bar the Lord of hy 
Dittreſs for the whole Services in any Pan 


cetero am plias alicui de terrd ſud, quam nt d 


avoid it, unleſs the Services due to he Lu 


% © 


% 
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Of Ten't for Term of Life. 
in Fee: Donor is he that makes a Gift in J. 
Leſſor he that Leaſes Yor L. V. or W. 
Whoever is diſabled to purchaſe, is difa- 
bled to infeoff; but Perſons attainted off 
Treaſon, Felony, or Præmunire, or guilty of 


chaſe (for the Benefit of others,) but their 
Feoffments are voidable. An Ideot, Mad- 


reſs, or born Deaf, Dumb, and Blind, 
may purchaſe, and inſeoff others, but both 
their Purchaſes and Feoffments are void: 


by Writ, one Deaf, Dumb, or Blind, i 
he has Underſtanding, and can exprels it 
by Signs, Villeins of any but the K. may 
infeoff, and their Feoffments ſnall never be 
avoided. 

At Common Law a Man could uot mak: 
a Feoftmgnt of Parcel to hold of the Chir 
Lord, for he could not divide the Seigniory 


of the Land, but he might make a Feoff 
ment of the whole to hold of the Lord, d 
a Feoffment of Parcel to hold of himſelf 
but ſuch Feoffment of Parcel made without 
the Lord's Aſſent after Magna Charta 32 
(which provided, quod nullus liber homo det 4 


reſid terre ſue poſſct ſufficienter fieri Domi 
Jeodi ſervitium ei debitum quod pertinet 4 
Jeud um illud, ) was holden to be agiinſt t 
{aid Statute, and the HN ir of the Feoffor migh 


might be ſufficiently performed of the Reſids 


Yemal 
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Of T, o1't | for Term of Nears. 


dy this Statute K. took a Fine ot his Ten't 
or Alienation, and ſome ſay that he might 


of Wave ſeiſed the Land as forfeited. | 

of At this Day, by the Statute of quiz emp- 
r Wore, the Ten't may alien Part to hold of 
ehe Lord, and the Feoffee ſhall hold of him 
d. particula ; but this Act took not away 
u.. 's Fine for Alienation, becauſe he was not 
i nentioned in it: By the 1 Ed, 3. 12. it was 


drovided, That the Alienation of K.'s Ten't 


dn Chief ſhould be no Forfeiture, and that 
BK. ſnould only have a Fine; and by 12 Ca. 2. 
i g. all Fines for Alienations are taken away, 
i reept ſuch as are due by Cuſtom of particular 
. anors. 1 | 


Of Ten't for Term of Tears. 


Enant Y. is he to whom a Leaſe for a 
certain Term of Years is made, who 
gas enteted by Force of ſuch Leaſe. 

By 32 H. 8. 28. Ten't in Tail, Husband 
nd Wife ſeiſed jointly of a State of Inhe- 
itance, or in the Wifes Right, any Perſon 
eiled in the Right of his Church, except 
Pa ſons or Vicats, may by Leaſe for 21 
cars, or 3 Lives, bind the. Iſſues in J. 
but not him in Rev'n or Remr,) the Heirs 
dr Succeſſors reſpectively ; but theſe yup 
1ſt be obſerved in the making of ſuc 
eale. | 

I. It muſt be by Indenture. 

2, It muſt, by the iords of the Statute, 
de made to begin from the Day of the ma- 


from 


emaining in the Hands of the Feffor. And 


Ling thereof, or it may be made to begin 


. l > 
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64 Of Ten't for Term of Tears. 
from the making, by an equitable Con- 
ftruftion; but if a Leaſe L. be made 1 
begin from the Day of the making, the 
xray (4) Livery of Seiſin muſt be made after 
Ja. 458. rhe Day on which the Deed was delivered, 
for if it nere made on the ſame Day, i 
would be void, becauſe a Freehold cannit 
Yel. 131. paſs in Futuro, for which Cauſe a Gran 
| for L. of a Thing lying in Grant, haben. 
dum a die Confectionis, is void; but ſacb 
Leaſe L. of Land is good, if Livery bt 
made after the Day on which |the Det 
was delivered, becauſe it takes not Effect h 
the Delivery of the Deed, but hy Livery 
Seiſin; but a Grant of Things lying in 
Grant muſt take Effect by the Delivery | 
the Decd, or not at all. 3 
3. If there be an old Leaſe in Being, i 
- muſt be abſolutely ſurrender'd, or wnhi 
one Year of its Expiration” 7” 
4. There muſt not be a double Leal 
in Being at the fame Time; therefore 
one make a Leaſe V. according to the Sta 
tute, and ouſt his Leſſee, he cannot make 
Leaſe L. according to the Statute. 
5. It may be for fewer Years or Lives. 
6. It muſt be of Things manurable an 
corporeal, ESE. 
7. Of Land, &c. moſt commonly lett t 
(5) Quzre. Farm for (b) 20 Years next before, by ſon 
180% Jg leiſed of a Stue of Inheritance. A Gral 
en by Copy is a ſufficient letting to Fat 
within this Statute. - 
8. The accuitomable yearly Rent mu 
be relerved, therefore a Leaſe of one Aa 
not uſually lett, together with others, con 
| I mol 


Of Teut for Term of Tears. 


wrmer, to the Value of that Acre, is not 


th WH arraoted by the ſaid Statute, as to any 
{er Mart, becauſe the old Rent is not reſerved 
red, Wot of the Land accuſtomably letten, but 
i ew Rent iſſuing entirely out of the 
nt hole, and where the Words of the Sta- 
at, which im pomer Ko Tens to make © 
\cn 4c} Leaſes, may be ſiriftly obſerved with- 
I) AK Tuconvenience 10 the Pariy, they 
e 10 be pur ſaed. Parceners after Par- 
Delton may Leate the Land referving a Rent 
A £ Ruta, for otherwiſe they could make no 
yo aſe, unleſs all would agree. So Ten't T. 


ay lett Part of the Land accuſtomably 
tten, reſerving Rent pro Ratd, for per- 
1ps he may not be able to get a Ten't to 
ke the Whole, It is not neceſſary to re- 
rve a Heriot, or to reſerve the Rent at 
dur Feaſts, tho' formerly che Leaſes were 
d made, for the Words of the Statute only 
car that the yearly Rent or more be re- 
rved. | 


4Ke k l 

ak Waſte, therefore a Leaſe L. with a Rem'r 
es- . is not within this Statute. 5 
uA Conreyances whatſoever made by Ec- 


eſialtical Corporations are made void by 
El. 19. and 13 El. 10. except Leaſes for 


15 Lives, or 21 Years from the Time of the 
> aking, whereon the old yearly Rent, or 
au ore, is reſerved, ; 

The ſame Rules muſt be obſerv'd in ma- 
"5 | cofes within the Exceptions of the 
ac >tatutcs, as are required in Leaſes made 


according 
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only lett, reſerving a Rent exceeding the 


9. It muſt not be without Impeachment 


65 


45. | 
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- Statutes muſt be. made to begin from the 


Day * be good, why not two and ſo on? | 


the 13 El. 2. ſhall not extend to Honſes in 


( a) Vatf. 
— 


according to the 32 H. 8. except in two 


of any former Leaſe is in Being, and not 1 


But it ſeems, that concurrent Leaſes of 


4 Mn 2 Q n ** A LL 
1 Ly - * " Lia at 8 $ 1 N * 
E—(1—6 2+ Eo I og ee . 7 
e 
* 
F 
i 


Of Ten't for Term of Years. 
Caſes. : e 
1. Leaſes within the Exception of thoſe 


Making, and not from the Pay of the 
Making, which would laſt 4 Day longer 
than the Statute allows, and if a Leaſe ont 


2, The 32 H. 8. does not enable the Per- 
ſons therein mentioned to make a Concur- 
rent Leaſe, when there is an old Leaſe in 
Being of a Year's Continuance, but no Con- 
curreut Leaſe is reſtrained by the iſt or 13th 
of El. fo hat it be made to commence from 
the Making; bat 14 El. 11. enatts, That 


Cities and Towns, but that the ſime may 
be granted as they might have been before} 
the 13 El. even in Fee, ſo that à fall Re. 
compence be made of as good Value,) and 
Leaſes may be made of Houſes for 40 Years, 
charging the Leſſee with Repairs, &c. Pro- 
vided that no Leaſe be permitted to be 
made by Force of the ſaid Act in Rev, 
bat this Act mentions only Perſons reftr ain- n 
ed by the 13th El. Therefore it Ca) extend! 
not to Biſhops who are reſtrained by tle 
1½ oyly, — are not within the 13th. 18 
El. 10. enatts, That all Leaſes by 5 5 
reftrained by the 13th ſhall be void, where. ev 


be ſurrender d, expired or ended within } 
Years after the Making of the new Leaſe. 


Houſes in Towns, which are prohibited Pl 
ine 


1 
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Of Ten for Term of Tears. 


ZE by Concluſion, Two ſeveral Ten'ts of ſe. 


veral Lands join in ſuch a Leaſe, it hall 
enure as the ſeveral Leaſe and Confirmz 


tion of both, and ſhall work no Concluſion, 
becauſe an Intereſt paſſes from both. 3. 


Leſſee for C.'s Life, and he in Rem'r join 


in ſuch Leaſe, it is the Leaſe of B. while 


C. lives, and after his Death, it is the Leaſe 
of the other, and the Confirmation of 8, 
and ſo it mult be pleaded, for if the Leſſe 


be ejected, and bring an Ejectment, and 


declare of a Leaſe by both, and upon 1 
Guilty pleaded, it be found ſpecially, i 
ſhall be adjudg'd againſt him, for tho' th 
Words of ſuch Deed be the joint Expre 
frons of both, yet it is ſo far only the Le 
of either of them, as the Leſſee derives hi 
Poſſeſſion from theirs; but ſuch a Leal 


works no. Concluſion, cauſa qua ſuprk 


Ten't T. and he in Rem'r grant a Ren 


Charge, Ten't T. dies without flue, Gr: 


tee may avow by Force of a Grant by his 
in Rem'r. I 
A Leaſe V. by one 15 Years old is void 
able at Common Law, but it may be god 
Cuſtom; a Leaſe V. by Biſhop or Ten 

. not within 32 H. 8. is voidable by 
Succeſſor or Iſſue. A Leaſe Y. by Ten't] 
tho it be within the Statute, is void as! 


him in Rev'n or Rem'r. A Leaſe V.! 


Vide 
Walſ. 326. 


yy 
* 


Parſon or Vicar, is void as to the Succ 

ſor, a Leaſe L. is voidable: So a Leaſe. 
by a Prebend, or Archdeacon, (not made 

cording to the 32d H. 8.) is void as to tl 
Succeſſor, and a Leaſe L. is void: ble. 


Term! 
* 
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Of Tent for Term of Tears. 69 4 
Terminus ſignifies not only the Limits of . * 

ime, but alſo the State that paſſes for that 

ime. As if ! eſſor for 20 Years make a 

aſe to begin after the Expiration pre- 

WH Termini viginti anurum, it ſhall | 
dnmence on a Forfeiture, or Surrender of _  - 
ge firſt Leaſe, but if it had been made to 78 by 

gin poſt finem viginti annorum preditt, 4 

ould not commence till the 20 Years 

ere expired. / by | | 

Proper Words to make a Leaſe are, to 

ant, demiſe, to farm lett, betake, and 

hatever Words amount to a Grant, as | 

itte, . 03 | A 

Every Leaſe V. when it is to take Effet 

Intereſt or Poſſeſſion, mult have a certain 

ginning and a certain End, therefore a 

aſe for ſo many Years as F. S. ſhall live 2 

void ab initio: But it may be limited to 0 

re Effect upon an uncertain Contingent, 

when T. S. ſhall pay 20 l. and it may be 

ade certain by Reference to a Certainty, 

for ſo many Years as 7. S. has in the 
anor of D. A Leaſe by a Parſon for 

ars, and ſo from 3 Years to 3 Years, — | 

ig as he ſhall be Parſon, is good for 6 Vid. 1 Rol. 

ars, if he continue Parſon ſo long, for Ab. 850. 


Ty much only -is certain, the reſt uncertain 
* void. A Leaſe for ſo many Years as 


S. ſhall name, is uncertain at firſt, but 
dd when he has named them: A Leafe "45 
21 Years, if J. S. live fo long, is a good | — 
ile for 21 Years, determinable on the , 
ath of F. S. for there is 4 certain Period 
d, beyond which it cannot laß, tho it = 
determine ſooner. : 


Far 


Of Ten't for Teri of Tears. 1 
For many Reſpects, Leaſes at Common 
Law could not be made for above 40 Years, | 
and it was the better Opinion, that no 
Leſſee Y. could falſity a covenous Recovery 
of the Freehold ; but che Statute of Gloue, Bl 
give: Power to Leſſee V. if the Leaſe were 
by Writing, to be received upon Default of | 
the Freeholder, and io try whether the 
Plea where moved by Colluſion; bnt this 
gave Remedy in no other Cate, nor to Ten't 
y Execution, but by 21 H. 8. 15 all Te- 
nants V. and ii Executors, may fal- 
ſify all Manner of Recoveries on feigned 
Titles; but neither of the ſaid Acts gives 
any Remedy to a Guardian. 
Parcener makes a Leaſe V. and after 
makes Partition by Content, and has too 
little allotted to her, the Leſſee may enter 
into ſo much of the others Land as will 
make his Part equal; but if Partition were 
made by the Sheriff, it ſhould have bound 
the Leſſee. es 
Teu't T. makes a Leaſe V. marries and 
dies without Iſſue, the Leaſe is void as t6 
him in Rev'n, but it ſhall be good againſt 
the Wite when endowed, for her Eſtate i 
dierlded out of the Eſtate T. under which ile 
Leſſee T. claims by 4 Title prior to hers. S0 
if a Son be born, it ſhall- be voidable ot 
ood as to him, according as it agrees with 
the Statute, tho it be void as to him in 
Rev'n. It K had made a Gift in T. to 
hold by Kt. s Service, and Donee had made 
a Leate for 30 V. and died, and the K. in 
Right of the Heir, during his Wardſhip, 
or primer Seiſin, had avoided the Leaſe, 
SE | - - 


Of Ten't for. Term eee, 
et the Iſſue afterwards might have affirm d 
, | dr avoided it at bis Election. So notwith- 
0 anding Ten t in Dower avoids for her Life 
Leaſe Y. made after the Coverture, it - 
; hau be in Force after her Death 
e But if a Patron grant the next Avoid» - 
Irce, and then Parton, Patron and Ordi- 5 3 
e Mary make a Leaſe V. of the Glebe, the 
is arſon dies, aud the Grantee's Clerk is in- ; 
't ucted, the Leaſe, (hall never revive, be- 
-- WE: uſe it was avoided by one who had the 
l. hole Eftate of the Glebe in him; ſo 
d rte Husband avoids a Fine levy'd by 
& Wc Wife, it ſhall not bind her after his 
Death; fo where a Woman 18 endowed: of 
er n Alvowſon, which is appropriated, and 
20 Mreſeuts, and ber Clerk is inducted, and 
er Wics, the Appropriation is diſſolved, be- 
11 ute the Incumbent that came in by Pre- 
re ntation had the whole Eſtate in him, and 
id e Fre being once diſcharged, cannot be 
barged again without a yew Grant, Tet't 
nd . makes a future Leaſe, and dies, his Iſ- 
t Nie intcoffs A. the Term commences. A. 
ot Wal! bare he fame Election that the Iſſue 
id, to aſtum or avoid the Leaſe. 
the IG 1-7 V before he enters has an Intereſt, 
Sa alled ein Latin, intereſſe Termini,) which is 
ot Waniable over, and ſhall go to Executors, 
ith e. and ſhall remain good, tho the Leſſor 
in Ne before the Leſſce enters. A Releaſe to 
to ch Leſſee by the Leſſor ſhall diſcharge the 


ide t reicrved, but cannot encreale his 
in te: Nor can the Leſſor paſs the Rev'n Y 
ip, che Name of the Reu n before the Leſſee 


lers. If two have ſuch a joint _— 
an 


- 


T2 Of Ten't for Term of Tears. 
and one die, it ſhall ſurvive to the other, 
The Husband may diſpoſe of a Term that 
he has in his Wife's-Right : If he do not, 
the Survivor of them ſhall have it. If Hub 
band make a Leaſe for Part of the Term, 
and die, the Wife ſhall have ſo much of the 
Term as he diſpoſed not of, andthe Execu- j 
tors of the Husband ſhall have the Rent re- 
8 ferved; not the Wife, for ſhe claims not un- 
8 der the Leſſor. If he grant the whole on 
Condition, and die, and his Executors en. 
EEE ter for the Condition broken, they hall 
Vid. Supra have the Term. For the Husband having diſ. 

18. poſed of the Whole, the Wife had no manner i 
Right to it left in her: But in the Caſe abort, 
here the Heir of the Part of the Father enter 
for a Condition broken by the Feoffee of his An 
ceſtor, n ho nas ſeiſed as Heir .of the Part-of the 
Mother, the Heir of the Part of the Mother 
ſhall enter upon him, for the Heir of the Pan 
of the Father cant poſſibly hold thoſe Land: 4 
Heir, becauſe he is not of the Blood of the fu} 
Purchaſer. A Leaſe is made to Husband 
and Wife for L. Rem'r to the Executors d 
8 the Survivor for V. this is not in the Diſpo- 
ſal of the Husband, becauſe it is but a Po- 
ſibility. Husband and Wife are ejectech 
Husband brings Ejectment in his own 
Name, and recovers: This veſts the whole 

Term in him | | 
Leaſe Y. made to F. S, and his Heirs, of 
to a ſole Corporation and his Succeſſor, 

ſhall go to Executors. | | 
A Leaſe V. having no Beginning limited, 
or limited to begin foi the * ot 
- I 
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Of Tent for Term of Tears. 73 
from henceforth, or from a Date impoſſible 
as the 3oth of February, or from the End 
of a former Leaſe, either void, or miſreci- 


ted in a Point materjal, ſhall begin on the 
Day of Delivery. A Leaſe V. limited from 


5 * 
e the Date, or the Day of the (4) Date, ſhall (a) Vid. 
„begin the Day after the Date, but if it be 33 43Þ. 

. ie Conſectionis, it ſhall begin the Day after 

„the Delivery. 

0 If one make a Leaſe V. of Land, or of 47. 
1- the Herbage, or Veſture of Land, or any 


other Tenement manurable and corporeal, 
e may diſtrain for it, or have an Action of 
Debt; and if one make ſuch Icaſe of a 
Rev n or Rem'r of ſuch Tenements, he may 
liſtrain, Sc. for the Rent reſerved, when 
he Poſſeſſion comes to the Leſſee by Force 
df ſuch Leaſe. But none, except K. can 
eſerve a Rent out of incorpercal Inheri- < 


ances, to which no Recourſe can be had \ 
r a Diſtreſs, as Fairs, Tuthes, &c. yet if a ry 
fr object doth reſerve a Rent on a Leaſe V. of 
and ich loheritances, he may have an Action 
t Debt for it by Way of Contract, but 
polWan't diſtrain; but if the Leaſe Were for 
boite, and there had been no Covenant on 


e Part of the Leſſee to pay it, the Leſſor , 
wi id no Remedy at Law; wt an Action of 
debt, becauſe it ras —_ for Liſe, nor 4 
al or mix d Action, becauſe it is but a Sums 


„ of Groſs; Sed Q If be be not relieved by 8th 
ors, Q« A. which gives. an Action of Debt for 
nt reſerved on any Leaſe L. LN 
ird, There is a Difference betwixt the Words 
g, Meſervation and Exception; the firſt is 


13; 
{0087 oper, where ſome new Thing, not in 
1 F 


N * 2 * 1 
Ws; 


4 Of Tent for Term of Tears. | 
Eſe before, is to be rendered to the Leſſor, 
c. the ſecond is where Part of the Thing 
granted is ſaved to the Grantor ; proper 
Words of the Firſt, are reſervands, reddends,” 
folvendo, inveniendo, dummodo, and 
the Words exceptis, preter, &c. are proper | 
for the Second; out of a General, a Part 
may be excepted, as out of a Manor one} 
Acre, but not a Part out of a Certainty, 2 
where 20 Acres are demiſed, excepting one, 
for F an Exception is repugnant, 
þ ent can be reſerv d to none but the 
Leſſor: If two Jointenants make a Leaſe, 
reſerving a Rent to one of them, it ſhall 
go to both, unleſs it be by Indenture, in 
which Caſe it ſhall enure to one alone, by 
Way of Concluſion. Rent generally re 
ſerv'd by Ten't in Fee, goes to him and hy 
Heirs, by In plication of Law, as incident tof 
the Rev'n; but if it be reſerved to the Lel- 
ſor, or to him and his Aſſigns, or to hin 
and his Executors, it determines by bu 
| Death, for an facit ceſſare Tad 
— (a) 1 Ven. tum But it has been (a) reſolved, that « 
9 7 2 20 Rent reſtrved to the Leſſor and his Execui 
e. 13. and Aſſigns, during the Term, ſhall g0 
| the Heir. e 2 
Dogs, Coneies, &c. cannot be diſtraine 
for Rent, becauſe no one can have a valu 
ble Property in them, and an Ax in a Man 
Hand cutting Wood, or an Horſe which! 
Man is riding on, are privileg d for tit 
% 1 Sid. Time. (b) But it ſeems that Horſ dra 
042, 449 ing 4 Cart may be diſtrained for Rent, 4 
if a Man riding on a Horſe be Damage. 
Jant, the Horſe may be led to the Paund m 


— " 
* 
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be Man upon him, Cloth in a Taylor's 4 
Shop, Cr. cannot be diſtrain d, becauſe it 
is there for the Maintenance of Trade. 
or looſe Shocks, becauſe they cannot be 
Feltored in the fame Plight; (but if they 

de in a Cart, or Damage; ſeaſant, they my 
de diftrain'd.) And now by the 2d Gul. & 

ar. 5. Corn in Sheaves or Cocks, or looſe, 
r in the Straw, or Hay lying in a Barn, 
r upon a Hovel, or Rick may be ſeiſed, 

cur'd, and lock d up till replevied, ſo as it 
not removed to the Damage of the Owner, 
d by the ſaid Statute,” if the Ten t doth not 
plevy his Goods taken, within five Days, they 


all | 

': Wal! be appraiſed by two ſworn Appraiſers 

w Yu 2s the Sth of Ou. A. No Good? 
in any Tenement leaſed for Life, Y: | 


WW. ſhall be taken by Virtne of an Ex- 


*. ution, at the Suit of 4 Subjeft, unleſs the 
Lol. bal pay the Landlord the Arrears | 
bin ſer Kent for ſuch Tenement, but it is | 


gang to pay one Year's Rent tho' ö more 

KC, ; 8 
Beaſts of the Plough, or the Utenſils of 
Man's Trade or Profeſſion, cannot be di- 
ain d, if other Beaſts or Goods may be 
und; nor Things fix d to a Freehold. 
A Stranger's Beaſts that eſcape into the 


e may be diftrained for Rent, tho they | 
a ve not been Levant and Couchant. But » Lr. ic doc 
niche 


ſeems that, this \is to be under ſtood where 
Beaſts that eſcape are Treſpa ers; for it 


* otherwiſe, where the Ten't, of . the Land 
ww - Default in not repairing his, Fenceg, 
** 
47 4 
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7s Of Ten't for Term of Tears. 
diſtrain ſuch Beafts, tho they have been Le- 
vant and Couchant, unleſs he give Notice to 
the Owner, nho ſuffers them to continue there 
afterwards, for the Leſſor is in Fault in mt 
binding his Leſſee to repair the Fences; but 
the Lord of the Fee, or Grantee of 4 Rem. 
Charge, in ſuch Caſe may diſtrain ſuch | 
Beef ' after they have been Levant and} 
Lonchant, without my Notice, for he it 
no Way to blame 15 the Want of repairing | 
the Fences. Bo. 3 

He that diſtrains Things having Life, 
muſt put them in a Pound overt,, within 
3 Miles in the ſame County, either in his 
own Cloſe, or in another's, and the Own- 
er muſt ſuſtain them, and ſhall be ng 
Trefpaſſer for ſo doing; if the Pound be 
covert, the Diſtrainer muſt ſuſtain them 2 
his own Coſt. He that diſtrains Goods] 
muſt put them in a Pound covert within 
3 Miles in the ſame County: If he put then 
in a Pound open, he mult anſwer for then 
if ſtol'n, or damag d. 

He whole Goods are unlawfully diſtrait 
ed, may reſcue them before they are in 
peunded, not after, for then they are 
Cuſtody of Law. | 

Commoner making freſh Suit may tak 

his Goods, diſtrain d for Damage-feaſant 
* out of a Pound unlock'd; but if he u 
them out of a Pound lockd, a Writ « 
Parco Jracto lies againſt him, and he that d uy 
ſtraind may take them again wherever! 
finds them. Rent due the laſt Day of 
Term was not diſtrainable, becauſe the Tt 
vas ended; but now by the 8th of Qu. 4 
| 1 15 
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br may diftrain for Arrears of Rent. after 
2 Leaſe *s | 3 , provided the Diſtreſs 


The Leſſor (a) each Year may have Debt 
or the yearly Rent; but if one not ſeis d of 
[enements make a Leaſe by Deed- Poll, or 
parol, and bring Debt for the Rent reſerv'd, 


Ine Leſſee may plead that the Leſſor had no- 


hing in the Tenements at the Time of the 
eale: Or he may plead Non dimiſit, and 
tive in Evidence the ſpecial Matter, (for it 

not bare uſing of the Words Leaſe, De- 
iſe, &c. that makes a Leaſe, but the Tranſ- 
rring of an Intereſt 10 the Leſſee; but if 


tead this Plea, for an Indenture concludes 
oth Parties. If B. Leſſee for C.'s Life, make 
eaſe V. and purchnſe the Rev'n, and C. die, 
may confeis and avoid notwithſtanding 
ze Iudenture, for an Intereſt potted by it, 
d therefore it works no Eſtoppel, as it 
ould have done, if B. had had nothing 
the Land. If one take a Leaſe of his own 
and by Indenture, rendring Rent, he ſhall 
etoppd; but if it were only of the 
rbage, he might ſay that the Leſſor had 
thing in the Land; for tho 4 Man be 
pped to affirm the Truth, when it is directly 
:rary to what be bas exprefly acknowledged 
his enn Deed; not ſo when it may be onl 
id 10 be contrary by Argument, let . 
ſequence be ever ſo plain. After the 
aſe taken by one of his own Land is end- 
the Ettoppel determines: For the fole In- 
of the Indenture is mutually to bind each 
ä Party 


e Leaſe were by Indenture, he could not 
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be made within 6 Months, and during Leſ- 
Wor's Title, and Ten'ts Poſſeſſion. 


Vid. 
Ab 


b. 292. b. 


5 


* 


Vid. infta * 


25. 


hold in Land might paſs by Livery of Sei- 


Leaſe, without Livery of Seifin 5 but regis 
'Jarly' no Frechold can paſs without | 


gare no Freehold before the Sta 
Lirery, nor ſince the Statute Mn 


2. In Law. Livery in Deed is when ih 
Fecflor and Feoffee being both on the Lan 


4” 9 . _ 
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Of Ten for Term of Tears. 
Party to fulfil the Agreement therein contain: 
el during the Term, which being determin d, 
224 had the full Effet which was de- 
1d. i | * | 
> At Common Law, any Eſtate of Free- 


. 


ſin without Deed, and Leaſes V. of Land 
were good without either Livery of Scifin, | 
or Deed. But now by 29 Ca. 2. 3. all Leaſes} 
Eſtates, Interefls of Freehold, or Terms | 
Years, of Hereditaments, not put in Writing, | 
and ſgned by the Parties making them, or | 
their Agents authorized by Writing, [hall Len 

no greater Effect than as Eftates at Will, er. 
cept Leaſes not exceeding three Tears, where 
the Rent ſhall be two Thirds of the full Valu. 
And all Aſſignments, Grants, or Surrender; if 
Juch Eſtates, not being Copybolds, muſt be yl 
Deed figned, ut ſupra, or by I bl 
Lam: And all Declarations or Creations of 

Truſt muſt be by Writing ſn d by the Par 
ty, or by his laſt Will by Writing, except: 
ing Truſts reſulting by Implication of Lan, 


or transferrd or extinguiſhed by A mf 5 
Leffce V. may enter by Force of thi 7 


[Therefore it A. being in his Houſe, {ay t0 
B. Iuemiſe to you this Houſe for Life, thi 
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Of Ten't for Term of Tears. 79 
the Feoffor delivers to the Feoffee a Turf of 
the Land or a Ring of Gold, or any other 
Thing not e the Land, with ſuch 
like Words; Here I deliver you Seiſin and 
Poſſeſſion in the Name of all the Tene- 
ments contained in the Deed of Feoff- 
ment, Cc.“ And it ſeems that it may be 
vell made by Words only without any ſo- 
emn Act, as when the Feoffor ſays to th - 
coffee, © Enter into this Houſe and enjo) Cont. Cro. 
the ſame according to the Form of the/* * 
Deed, &'c. but the bare Delivery of the 
Deed on the Land ſhall only have the Ope-“ 
ation to make it take Effect as a Deed, and, 
Mall not amount to Livery of Seiſin, unleſs . 
be delivered in the Name of Seiſin of all | 
he Land, Cc. os | 
Livery in Law, is when the Feoffor and 
coffee being in View of the Land, the Do 
eoffor, after: Delivery of the Deed, ſays 
d the Feoffee, Go enter into the Land, 


| and take Poſſeſſion thereof according to | 
bu the Form of this Deed, Cc. Such Livery | 
a good if the Feoffee enter, tho' the Land 


e in another County; (and before 29 Ci; 
3. Livery in Law paſſed the Fee without 
y Deed ;) but if either of the Parties die 
fore. the Fcoff.e enters, the Livery - is 
did, for it paſſes no Freehold in Deed, 
in Law, before Entry; and by the Death Lit.Sec.66, 
the Feoffor, the Land belongs to ſome other, 
1 the Feaffee cannot enter without deveſt- 
z his Eftate'; by the Death of the Feoffee 
ere is no. Purchaſen remaining to take the 
late; and the Heir ſhall never take by Pur- 
ae, where zhe Mord Heir is not "ſed ta 
Cs 4 . E 4 | deſcribe 4 


80 Of Ten't for Term of Tears. 
Co.Litt.50. deſcribe 4 Purchaſer, but only to limit the E. 
n fate defign'd to paſs, Vet if the Feoffee-claim 
the Land as near as he dares, for fear of 
Neath, or Battery, ſuch Entry in Law ſhall | 
| execute the Livery in Law, 6 1 
| A. makes a Deed of Feoftment of divers 

| Paxcels of Land to divers Men jomtly, and 
makes Livery of one Parcel to one Feoffee 
according to the Deed, this paſſes all and 
to all. A. makes a Charter in Fee, and 
makes Livery ſecundam formam Charte, fot | 

Ss Lite, yet the Fee ſhall paſs, for Livery is nt | 

| only made for Life, but alſo according to ile 
5 „ Form of the Deed, i. e. according to the 
1 . Quantity and _ of the Eſtate con- 
f tain'd in the Deed, nhich neceſſarily includes 4 
9 Litt. State L. (a) But where the Deed and the 
et. 159% VWords uſed in the Livery are inconſiftent, u. 
| thing paſſes by the Deed. Ts | 

A, makes a Leaſe V. by Deed, or give} 

Land by Deed'to B. to hold to him and is 

Heirs after the Death of A. Livery of Seiſin 

85 made according to the Form of either Deed] 
Vid. ſupra (nhether before or ſince 29 C3. 2. 3.) is void, 
6. Jor the firſt Deed exprefly gives a Thattel onh, 
0 and the ſecond gives a Freekvld in Futuiq 
* and conſequently is void And where ih 
fole Pur port of the _ is to make th 
Eſtate contain d in the Deed effectual, i 
ſhall rather be void, than ftrain'd to give 
Frechold in the fr Caſe, or 4 preſent Eftat 
in the ſecond, againſt the manifeſt Intent of it 


= © ry w mp on v5 - + hn” 


Parties. © 

| A Not only fix'd and immoreable, bt 
Vid. ſop. 6, moveable Inheritances alſo may paſs 

very: As where 13 Acres, lyiug in a Me 


Of Ten't for Term of Tears. 
dow of 80, are by Cuftom yearly ſet out to 
a Man, ſometimes* in one Part, ſometimes 


in another; if they be Parcel of a Manor, 
they ſhall paſs by the Name of the Manor; 


the 13 Acres lying in the Meadow, with- 
out deſcribing any in Certainty: And by 


for that Year, all his Intereſt ſhall pals. 


= > „ 


ceners, ſo that one ſhall have it one Year, 
and the other the next, G c. without Que- 


=D 
7 


„ ſtion Livery muſt be made of that: Where 
be two Manors are divided betwixt them al- 
n. ernit vicibus for ever, a Deed of Feoffinent 
; Www ult be made of both, and Livery mult be 
of one of them one Year, and of the other 
the next. x Me 


One may have an Inheritance in an upper 
Chamber, and paſs it by Livery. | 


invers it, and by Attorney enters and gives 
ee} Wcilin; this is good, for the Deed of Feoff- 
1d, ment hath its whole Operation from the 
n), WW-ivery of Scifin, and the Feoffor is in Poſ- 


ſeſſion when that is made according to the 
Deed. But if Diſs'ee make a Leaſe Y. and 
elirer it, and then deliver it again upon 


ve ee, for 2 Leaſe V. muſt take its Effect by 
f he Delivery of the Deed, or not at all, but 
Furche Time of Delivery he was out of Poſ- 


(ſion, and the ſecond Delivery of a Deed 
void. But if the Deed had been deliver- 
to a Stranger, as an Eſcrow, to be deli- 
ercd as his Deed on the Land, it had been 
00d. = Let 


Lirery of the 13 Acres allotted to the Feof- 


When one Manor is divided betwixt Par- 


Diſs ee makes a Deed of Feoffment, deli- 


S if they be in Grols, the Deed muſt be ot 4 | 


— 


he Ground, yet nothing paſſes to the Lei- 


923 
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Leffor V. of ſeveral Clofes in one Coun- 
ty makes Livery of 'them, the Leſſee. or his 
Wife, or Servants being then in the Houſe, 
or on Part of the Eand, this is void, for 
the Poſſeſſion continuing in the Leſſee, no 
Livery can be made of'it; but if his Cattle 
gonly had. been there, the Livery had been 
good. 
Where a Man has two Ways of paſſing 
Z Eand, both at Common Eaw, and intends 
to paſs it by one of them, and it cannot paſt | 
by the Way be intends, it (hall paſs by the 
other, if there be ſufficient Words; As if 
A. ſeis d of two Acres, make a- Leaſe Y, 
of one 'of them, and. after, 1ntending to 
paſs them-both by Feoftment, make a Deed 
of Feoftinent, and give Livery in the Acre 
in Poſſeſſion, in the Name of both, the Acre | 
in Poſſcſſion only paſſes by the Livery ; yet 
if the Leſſee attorn, (which was nei 


— 
Mas PR 
* 


before 4 & 5 Annæ 16.) the other (hall 
paſs by Way of Grant of a Rev'n and At- 
tornment, for this Way of Conveyance is 
by Common Law, as well as the other, 
But where one intends to paſs Land-by Con. 
veyance at Common Law, and it cannot pals 
that Way, the Eaw will not raiſe a Stat 
by Way of Ule by Force of the Statute; a 
it a Father make a Charter of Feoffinent to 
his Son, and a Letter of Attorney to deli 
ver Seiſin, and no Seiſm be delivered, the 
Law will not raiſe. an Uſe to the Son, 
eonflruins the Charter as. a Covenam to fa 
ſeiſed to the Uſe of the Son in Conſaderatin 
of natural Afﬀettion; For the Father er 
prelly deſigu d that it ſhould enure by W 
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of Feoffment, by Force of which Convey⸗ 
ance, the Law would adjudge the Son to 3 
8 be in the Land by the Father, which is call d " i 
in the Per, whereas by the other he is ] 
rather eſteem d to come after him, than by 
in, nbich i calld in the Poſt; and alſo 
„ir ſhould enure by Way of Covenant to 
nd ſeird, it would by, the whale Effate * 
immediately, and conſequently the Livery of 
Seiſin could take no Effect. But later Au- _ 
thorities are contrary to my Tord Coke, as; Lev. 9, 1o 
to this Point, ** the Principal Intent 213. 
of che Deed' is to paſs an Eſtate to the Son, n Ho 
and it ſhall not be ſruſtrated by adhering 
too ftriftly to the Form of the Conveyance, if | 
by any Conſtruction it can be made effectual. : 
Tet it has been reſolved that a Covenant to; Lev. 126 
levy a Fine, which ſhall be to fuch and 306. 
ſuch Uſes, doth not amount to 4 Covenant Y 
to ſtand ſeisd, becauſe then, the Party could ' 
not levy the Fine: But in this Caſe, the 

Words of the Deed do not purport the Grant 
of an Eſtate paſſing tmmediately, as. they do- 
in the Caſe above. | . 

A Houſe or Land belonging to an Office, 
or Chamber belonging to a Corody, paſs . 
by Deed without Livery. by the Grant of 

the Office, e Een EET 

A. makes Leaſe T. Rem'r for L. T. or Fee, 
and makes Livery to Leſſee V. this piſſes 
the Frechold to him in Rem'r; but if Leſ- 
fee V. enter before Livery made to him, 
the Freehold reſts in the Leffor, for Livery 
is void when made to one in Poſſeſſion be- 
fore. A. makes a Leaſe T. to B and C. 
without Decd, (before 29. Ca. 2. 3) Reare 
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to D. and makes Livery to B. in C's Ab. 
ſence in the Name of both, this veits the 
Remer in D. for the Law injends that there . 
it ſuch a mutual Truſt between thoſe that tale 
4 hint Eftate, that the Att of either of them 
is effectual for himſelf and the other, eſpeci- 

ally where tit not prejudicial to him ; but 
when two Attornies have a bare Autho- 
rity to receive Livery jointly, if it be made 

to one in the other's Ablence, ſecundum 
formam Charte, it is void. For they being | 
Strangers to the Land, and their Authority | 
depending wholly upon the Letter of Attorney, 
their Acting is no further of Force than that 
& purſued. | | 

A. intending to ivfeoff B. and C without 
Deed, makes Livery to B. in C.'s Abſence, 
in the Name of both, this is void as to C. 
(nhether made before or ſince 29 Ca. 2. 30 
for no one in his Abſence can take or give 
a Frechold by Livery, but by Attorney 
warranted by Decd ; yet one may take 4 
Freehold by May of Rem r, by Livery made to 
noi her, in his Abſence, as in the Caſe above if 
4 Leaſe F. Rem in Fee. And if a Deed of 
Feoffinent be made to two, Livery to-one in 
the Name of both is good... 

Tho a Deed may be delivered without 
Words, yet Livery of Scifin cannot be made 
without Words. | | 
A makes Leaſe F. to B. Rem'r in Fee to 
C. and makes Livery -to the Leſſee within 
View; this is void, for none can take by 
Force of ſuch Livexy, but he that takes the 
Freehold hiinſelf. | 2 


Whey Leſſor and Leit egme upon their 
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ound 6n Purpoſe for the Leſſor to make, 
and the Leſſee to take Livery, ſuch Entrrx 
ells no Poſſeſſion in the Leflee before Live- 
- for if it ſhould; the Livery would be 
Poid. So when Diſs ee enters to deliver ,a 
Releaſe to the Diſs or upon the Land by A 
zreement, this Entry for ſuch Purpoſe a- 
oids not the Diſs'n: For affectio tua nomen 
ponit operi tuo. But if the Diſs or infeoff 
he Diſs ee and others, yet the Diſs ee is re:: 
nitted to the Whole; for while bis Entry bit. Seck. 
ntinues lan ſul, be cannot receive an Eftate 3 · 
rom the Diſt or. | 25 
If a Feoffinent be made by Deed, (or 
ithout, before 29 Ca. 2. 3.) of divers Lands 
divers Towns in the ſame County, Li- 
ery of one Parcel in the Name of alt 
pafles all. But if the Lands lie in ſeve- 
al Counties, there muſt be Livery made in 
ach County. 
When A grants Land to D. in Exchange 
or the Land which B. has, and B. grants 
is Land to A. in Exchange for the Land 
rhich A has, each may enter into the o- 
er's Lands ſo put in Exchange, without 
ivery of Seiſm. A Freehold likewiſe paſſes 
ithout it, by Deviſe, Surrender, Releaſe. 
r Confirmation to Leſſee V. or W. or a 
ine which is a Feoffment of Record. At 
ommon Law, an Exchange was good with- 
ut Deed where the Lands lay in the ſame: | 
dunty; where they lay in divers, it was 
ot. But bY in Grant could neves | 
exchanged wxhout Decd indented. 


Things exchang d need not be in Eſſe, be- 
we the Exchange made, for a new Rent | 
may 
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may be granted out of Land, in, Exchange 
for Land. Nor is Tranſmutation of Poſſel- 
ſion requir'd, for a Right to Land, or Rent, 


may be releaſed in Exchange for Land. And 
the Things exchang d need not be of the Þ 


ſame Nature, ſo they concern Lands or Ie. 
nements, as Rent may be exchang d for 
Land; Tithes, or Tenure by Divine Ser- 
Vice for Things Tempora: But Land can 


not be exchanged for an Annuity. 


In Exchange, the Eſtates mutually given 


in Exchange muſt be equal in Quantity, 


for if a Fee-ſimple be exchang'd for a Fee 
I. or a Tail general for a Tail ſpecial, &. 
the Exchange is void. But the Quality of 
Eſtate needs not to be the ſame; t hereſort, 
two Men may give Land to two others 
Jointly, and the other in Exchange give to 
them in Common; or they may give a ſole 
Eſtate, and receive a joint one. So a Sub- 
ject may Exchange Land with K. tho 


be ſeis d of the Land exchanged in his poli 
tick Capacity, and the Subject in his na 


tural. Nor is it neceſſiry that the Partie 
10 the Exchange have an equal Eſtate whe 
they make it, for it Ten't T. or Husband 
ſeis d in the Wife's Right make an. Ex 
change, and give and take a Fee, it 1s goc 


till avoided by Wife or Iſſue. 


' — 
— 


Vid. ſupra 
„„ 


This Word Excambium, Exchange, is al 
ſolutely neceſſatp. | TRE 
It mult be executed by Entry in the Li 
of both Parties, for no Freehold. paſſes in 
Deed or Law before Entry.,. and therefore 1 
either ot the: Parties dic before Entry, th 
Exchange is void. But it is not neu 
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hat the Things given or taken in Exchange 
hould be equal. in Value, for the Ceremo- 2 
ies required for the Solemnity of a Convey- 4 
nce being obſerved, the Law examines not 4 
to the Sufficiency of the Conſideration, An . 
1fant exchanges Land, and at full Age occu- = 
for Whics the Land taken in Exchange, this binds 
jim, becauſe it was not void, but voidable. 
Leſſor V. dies before the Leſſee enters, yet 
ay he enter, for by the Leaſe he has a 


| Right preſently to have the Land according 
ty, o the Form of the Leaſe, and the Term be- 
Fee ng velted, the Leflor's Death cannot deveſt 
7. But if A. make a Need: of Feoffinent, 


nd a Letter of Attorney ta-deliver Seiſin, 5 

nd die, this avail>nothing,. for the other mw 
as no Right to have the Tenancy accord- 

ng to the Deed before Livery, and by the 

Death of the Feoffor, the Lands belong ta 

dme other; but if a Corporation aggregate 

ake a Deed of Feoffment, and a Letter of 


ttorney to deliver Seiſin, the Livery is. . 
11 Wood after the Death of the Head, becauſe: 
iti zie Body Politick remains. EE 
ne An Attorney is one ſet in the Place o 


nother; and is either Publick, as an At- 32 

orney at Law, whoſe Warrant is, Talis po- 

it loco ſuo talem Attornatum ſuum; or Pri- 

ate, as thoſe authoriz d to deliver Seiſin, : 
Inch muſt be warranted: by Deed; Liter.e \ | 

e quietanc iæ ſignifies a Deed of Acquit- 
ance, ſo a Letter of Attorney ſignifies a 
Varrant of Attorney by Deed. | | 
Infants, Monks, Perſons attainttd, Ex- 4 
ommumcate, Villeins, Cc. may be Attor- 


ics to deliver Seiſin. A Wife, as Aitorney 
#1 — 
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to another, may deliver Seifin to her Huſ- 
band; ſo may Husband to Wife, or he in 
Rem'r to the Leſſee L. W 

If an Attorney putſue not his Warrant, 
what he does is of no Force, But if 4 
ſeiſed of B. Acre and W. Acre make a Deed 
of Feoffmeut of both, and a Letter of Attor- 
ney to cuter into both, and make Livery of 
both, the Attorney enters into one, and 
makes Livery ſecundum ſormam Charta; 
this is good, tho he enters not in the Name 
of both, for it is Tantamount. So if the} 

; Decd be to two, and a Letter of Attorney 
to deliver Seiſin to both, and he deliver Ly 
very to one only ſecundum formam Charte; 
this is good, tho' the abſent Feoffee -may 
waive it, for the Attorney purſued the Sub 
ſtance of his Warrant. 

Leſſee L. makes a Deed of Feofiment, an 
a Letter of Attorney to the Leſſor to make 
Livery, and he makes it accordingly, yd 
he may enter for the Forfeiture. But | 
Leſſee V. make a Deed of Feoffment, and 
Letter of Attorney to the Leflor to mak 

| Livery, and he do it accordingly, this Li 
very ſhall bind the Leflor, for the Lf 

had no Freehold whereon the Livery ci 
enure; but in the firſt Caſe, the Leſſee | 
an Eſtate which might paſs by Livery, 
the Leſſor who was not privy to the Da 
might preſume that it contained no pred 
Eftate than the Leſſee could lan ſully mal 
But when Leſſee Y. makes Livery as Attc 
ney to the Leffor, the Freehold pafles fri 

the Leſſor, and the Term is not drown'd. 
the ſele Intexs of the Parties is 10 2 | 

| b reel 


a* 
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hich he Janfully may paſs, be conſtrued as 


it, Surrender of his Term. 

4 tt one as Procurator to another preſent to 
ed His own Benefice, he puts himſelf out of 
or. WP offe lion, becauſe the Preſentee comes in 
oy the Inſtitution of the Ordinary, who is - 
nd tended, as an indifferent Ie to admit 
tej be rightful Patron Clerk. If the Lord fell 


et the Seigniory remains. But if Ceſfui que 
ſe after 1 K 3. had been Grantee of a 
Rent, and had made a Feoffment, the Rent 
ad been extinct, tho' the Land had paſs'd 
om the Feoffees, for he acted not by a 
are Authority derived from them, but his 
Mueyance was made good by the Statute, 
Keſpelct of that inherent equitable Right 
hich he bad to the Land. 5 


rmam Chartæ, the Livery is void, becauſe 
e whole Warrant 1s not purſucd, for the 
ſtate of the Diſs or in the other Acre cannot 
deveſted without Entry, and what an A- 
rney does is mo farther valid than as be act. 
ſuch ; but when he takes upon him to alter 
diminiſh the Grant of him that imponers 
m, hi: Ads are void. But a Cuſtom to 
ant Copyhold Lands in Fee, implies a 
ower to grant for L. Rem'r in Egg, for the 
d bath this Power in Keſpect F bis own 

5 5 Intereft 
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rer hold to the Feoffee, nor ſhall the Leſſee's 
— that the Leſſor ſhall paſs the Freehold 


L 


dis Ten'ts Land by Force of the Ten'ts Will, 


Diſs'ee of two Acres makes a Deed of 
eoffment, and a Warrant of Attorney to 
nter into both, and to make Livery ſecun- 
um formam Charta, the Attorney enters 
to one only, and makes Livery, ſecunduns -. 
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Intereſt, not as a Subſtitute to another, & 
omne majus continet in ſe minus. Leſſor J. 
makes a Deed of Feoffment, and a Letter of 
Attorney to deliver Seiſin, the Attorney en- 
ters on the Leſſee, and delivers Seiſin; this 
is ſufficient to convey the Rev'n, for the 
whole Warrant is purſued, and without doubt, 
if the Leſſor had done the ſame in his onn 
Perſon, the Rev'n mould have paſs d. 
A Letter of Attorney may be contained in 
a Deed of Feoffment, beginning Omnibu 
Chriſti, &c. But not in an Indenture, un- 
leſs the Attorney be made a Party. (a) Q 
(a) z Roll. As an Attorney muſt purſue the Autho- 
br. 8, 9. rity expreſs'd in the Warrant, fo mult he 
obſetve the Authority implied in Law, viz, 
That the Livery be made on the Land, for 
X if it be made within View only it is void. 
53. Prohibition to forbid Ten't in Dower, ot 
Curteſy, or Guardian in Chivalry todoWaſie, 
lay at Common Law; but Leſſor L. or J. 
could have no Action of Waſte againſt Leſ- 
ſee, before the Statute of Glouc. cap. 5. be. 
cauſe it was eſteem'd his Folly that he did 
not provide againſt it by Covenant, But 
now by the ſaid Statute, Waſte lies againſt 
the Ten'ts aforeſaid, tho' the Leaſe be but 
for half a Year. But the Writ muſt be ge- 
neral, quod tenct ad Terminum annorum, fot 
there is no other Writ, and the Count mult 
be ſpecial: And yet the Words of the Statutc 
are Tenant for Term of Tears, and the Sta- 
tute is Penal, which ought to be ſtrictly con. 
firued; bt tho Caſes of like Nature,, 2 
cannot be brought within the Wordy, , ſha 
was by Equity be ſubje to the Fang of 6 
| ALWIC 
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Statute, yet where | they are comprehendedl 


I, within the Seng of the very Words, it is 
Worherniſe; thus the Statute which makes it 


Fe Hi 4 je to kill K. or Petty Treaſon to 
N 1. kill a Maſter, are extended to the killing of the 
; Queen Regnant, or of a Miſtreſs, becauſe 
40', i: hoſe Words are meant to any of whom we 


and related as _—_— or. Servants; ſo 
in this Caſe the 
ſgniſy any one that has a determinate E- 


ib ; 1 1 

* An Action of Waſte lies for him that has 
A the immediate Estate ot Inheritance for 
yo Vaſte done in Houſes, Gardens, Woods, 
45 rees, Iands, Meadows, or Exile of Men, 


| 5 Remr, | 

0. Waſte is either Actual, as where Leſſee 
. pulls down Houſes; or Permiſſive, as when 
* e ſuffers a Houſe to be burnt by Negli- 
l cc, or Miſchance, or ſuffers it to be un- 
be. overed, whereby the Timber becomes rot- 
| ry en. To pull down a Houſe, is Waſte tho 
But t were ruinous when the Leſſee came in, 


ncover'd. } | Ps 95-654 

It Windows, Wainfcot, Benches, Doors, 
dr Furnaces, Cc. fixd to the Houſe either 
dy the Ten't, or him in Rev'n, be broken 


tler carried away, it is Wale. | 

Su Teu't mult keep the Houſe from waſting, + 
col ho' no Timber grow on the Ground, © 
| 4 If he do, or ſuffer Waſte, and repair be- 


ore the Action is brought, an. — of 
| N 5 5 4 tha 


ords Tenant for Years, 


o the Diſheriſon of him in Revn or 


nleſs he after rebuild it: But to ſuffer it 
o be uncover d is not Wale, if he found it 
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Waſte lies not, but he cannot plead no fecit 
vaſtum, but muſt ſhew the ſpecial Matter. 
Io cut down Fruit-Trees in an Orchard 
or Garden is Waſte; but if they grow oy | 
other Ground, it is not. a 

— It is (4) Waſte to build a new Houſe, 

contra. for it may be much to the Landlord's Pre- 

judice; and it is alſo Waſte to fuffer it to 

be waſted when built, for then it is as much 

the Landlord's as if built by himfelf. 

It is Waſte for Ten't of a Dove houſe | 

Warren, Park, Vivary, Sc. to take fo 

many, that ſuch ſufficient Store be not left 

as he found, or to ſuffer the Pale to decay, 
whereby the Deer are diiperſed. | 

Jo cut down or top, or do any Act thit 

may decay Timber Trees, is Waſte, to ſuf- 

fer the young Germins to be deſtroyed, it] 

= Peſtruction; Oak, Aſh, and Elm, are Tin- 

i] | ber every where; Beeches, &. are Tim. 

0 ber only in thoſe Places where they are u- 

ſed in Building, for Man's Habitation. 

Leſſee may cut down Underwood, but if 

he ſuffers the young Germins to be deftroy- 

ed, or ſtub up the ſame, or cut down Beech, 

Maple, Cc. ſtanding in Defence. of ihe 

Houſe, or ſtub up; or ſuffer to be deftroy- 

ed, a Quickſet Fence of White Thorn, for 

theſe and ſuch like Deſtructions, an Action 
of Waſte lies againſt him. 

To cut down dead Trees is no Waſte; 

but turning of Trees to Coal for Few, 

when there is ſufficient Dead Wood, 1 

Waſte: So to dig for Gravel, Stones, . 

in Mines not open when he came in, unlel) 


it be for the Repairs of his Houſe, 
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To ſuffer Houſes to be waſted, and then _ 
ell Timber to repair them, is double Waſte. 

It is Waſte to ſuffer the Wall of a River 
vr the Sea to decay, whereby the Meadow 
r Marth is ſurrounded, and becomes un- 
profitable. But it is no Waſte puniſhable, 
fit be ſuddenly ſurrounded by the River 
df the Sea. If the Houſe be uncovered by 
z Tempeſt, the Ten't muſt 1n convenient 
Time repair it, but he is not compellable 
o repair a Houſe wholly deſtroy d by 2 
Tempeſt, Lightning, Enemies, & c. 

It is Waſte to convert Arable into Wood, 
dr 2 converſo, or Meadow into Arable. The . | 
Ten't may take ſufficient Wood to repair + — 
he Fences as he found them, but not to make 4 
jew, and he may alſo take ſufficient Botes. 

To cut down Trees for Repairs, and ſell 
hem, is Waſte by the Vendition, tho' he 
duy them again, and employ them in neceſ- 


ary Repairs. - 


* Leſſor L. grants by Deed, that if waſte 
done, it ſhall be redreſs d by Neigh- 
„ours without Suit; yet Waſte lies, for ſuch 
hy prant is void, the Deſign being not to make 


be Leaſe without Impeachment of Waſte, 
: 10-creft a new Court to infutt the Pe 
alty. - : 1 


" Exile of Villeins or Ten'ts W.or making 

em poor, whereby they depart from their 
ge nements, is Waſte, and in the Statute of 
— louc. is comprehended under the general 


ord Waſte, Waſte: and Deſtruction in 
eit larger Senſe are convertible, 

mes one ſhall join in an Action of 

alte for Conformity, in Reſpett of his 

* | h Inercft 
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| Intereſt in the Place waſted, tho he has not 
an Inheritance; as if a Reverſion be grant-; 
ed to two and the Heirs of one of them; 
or if two Jointenants, one in Fee, the other 
for L. join in a Leaſe L. they ſhall join in 
an Action of Waſte, © _ 
Ten't T. hanging an Action of Waſte, be- 
| comes Ten't I. Apres, Cc. the Action 
vid. Co. fails, becauſe the Inheritance, which is th 
L. 25% Ground of it, is determined. == 
Lap Gt 454 4 44/4 One cannot have an Action againſt an 
Aale, 4. 444, . Executor for Waſte done by the Teſtator, 
Ke f o fas nor can the Heir or Succeſſor have it for 
. . Waſte done in the Time of the Anceſtor o 
F Predeceſſor, for Actiont grounded on Tort 
ö ſl 7s) 1 Lutw. die with the Perſon. Ca) But if there be 
© B803.conti2. two Parceners of a Rev'n, and the Ten't do 
Waſte, and one of them die, the ſurviving 
Parcener, and the Iſſue of the other ſhall 
(% Co. L. join in an Action of Waſte, (b) and the ſur 
198. 2 wiving Parcener ſhall recover Damages. Au 
ee the 20 Ed. 1. which gives an Action 
* Waſte to the Heir, for Waſte done in it 
The of his Anceſtor. | 1 
54 Land is given to A. for L. to B. in Fee 
B. ſhall not have an Action of Waſte againl 
A. on the Statute of Gloc, becauſe they an 
Jointenants, but B.'s Heir ſhall. 
The Action of Waſte ought regularly tc 
be brought againſt him that did the Waſte 
but if the Grantee of Ten't in Dower or by 
| Curteſy do Waſte, the Heir in Reſpe a 
the money ſhall have an Action againſt tix 


1 Ten't in Dower or by Curteſy, and recore 
| the Place waſted againſt the Grantee, B. 
- p F 


f he grant over his Rev'n before, or aft 
uch Ten'ts aſſign their Eſtates, his Gran 


ence only. It is ſaid, (4) that if Guar- 
an by Kt. 's Service did Waſte, and aſ- 
ign'd over his Eſtate, that Action lay a- 
ainſt the Aſſigne. i 


tranger; but Guardian by Kt. s Service 


an Would not, becauſe it was ſo penal to 
Yr, im, for by Magna Charta 4. Gloc. 5. he 
or WW 0u1d loſe the whole Wardſhip, let the 
eig vate be ever ſo ſmall, and if that an- 


ought againſt him by the Heir of full 
ge, he ſnould pay treble Damages. 

An Infant, Baron and Feme, ſhall be pu- 
(h'd for Waſte done to a Stranger, and fo 
all the Wife, that has the Eſtate by Sur- 


ed by the Tent's Nonage or Coverture. 


d one do Waſte, it is the Waſte of 
th as to the Place waſted, not as to the 
amages. he 39 PRES e n 

The Husband of Leſſee L. does Waſte, 
e dies, no Action lies againſt him in the 
nuit, for (he was Ten 't, and he was only 
s d in her Right; but if the Wife were 
t Ten't V. an Action would lie againſt 
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ee ſhall have an Action againſt the Afs / 


Ten't in Dower, or by Curteſy, Leſſee | up 
r V. ſhall anſwer for Waſte done by a 


rered not the Damages, ſhould ſatisfy o- 
r and above, and rf the Action were 


vor, for Waſte done by the Husband in 
s Life-time; for Waſte is againſt the pab- 
k Good, and the Leſſor foal not be preju- 


EL} 


If there be two Fointenants for L. or T. 2 Inſt. 403; 


. 


36% Out for Term of Tears. 
| ; ; him, for the Law gi res the Term to hin 
ſurviving the Wife. „ 
Leſſee L. grants his Eſtate on Condition, 
Grantee doth Waſte, Grantor re- enters, th 
Action lies againſt the Grantee, - and the 
| Place waſted ſhall be regovered. 
Ons: A (4) Villein being Leſſee L. doth Waſte, 
184. b. Lord enters, he ſhall not be puniſh'd f 
the Waſte done before, but for Waſte doug 
after, he ſhall. . 3 
Vid. ſupra If a Leaſe be made to 4. and his Hein 
7. 58. during the Life of F. S. and A. die, i 
Heir ſhall be puniſhd in an Action d 
Waſte. i 
Land is let to 4 for L. Rem'r to B. fo 
L. Rem'r to C. in Fee, no Action of Walk 
lies againſt A. duting the Life of B. fori 
the Place waſted ſhould be recovered again 
A. it would deſtroy B.'s Rem'r of the Fr 
Hold, which is much favoured in 
But if B.s Rem'r had been but for Ye 
an Action of Waſte would have lain; i 
Q. FB. ſhould bade no Remedy in an 4 
tion on the Caſe againſt the firſt Leſſee? | 
Leſſor grant his — for Years, he cal 
not have an Action of Waſte during tl 
Years, becauſe he has granted away li 
Rev'n, in Reſpect whexcof ſuch Action 
to be maintain d; but if he bad only mad 
a Leaſe V. of the Land in 'Rev'n, he mig 
have had an Action during the Vears, 


* ſuch Caſe, the Privity\ remain d betni 
him in Rev'n and the Tent, 4s it 14. 
/ gore, and tho the Place waſted be recoven 
againſt the Ten't, yer ſuch a future Inter 
remains, for it does not require 4 pou 
5 E 


/ 


Of Ten't for Term of Nears. 
ate, or depend upon the ſame as a Rem'r 


geg. a 


nd — 


WxccutioN,.-' i - g | 
IF Ten't L. or V. or their AſFgns, grant 
ver their Eſtate, and take the Profits, 
Vaſte lies againſt them, by 11 H. 6. c. 5. 

If Waſte be done, Sparſm, here and 
ere, in Woods gr Houſes,. throughout the 
hole, all the Woods or Houſes ſhall be 
covered ; but 1f ut be in particular Parts 
]ly, fo much only ſhall be recovered. 
Trees of the Value of 3 s. 4 d. have been 
judged Waſte, but Bratton jays that ſome 
alte eff ita modicum, ut propter illad in- 
ifitio non ſit facienda. 3 
f a Houſe be ruinous when the Ten't 
des in, or be burnt by Lightening or 
emies, or the Leſſor be bound to repair 
jd will not, or the Leaſe be without Im- 
achment of Waſte, tho he be, not com- 
llable to repair, the Leſſce may fell down 
imber growing on the Ground to repair 
or rebuild it as large as it was before, 
d juſtify his fo doing, for the Law fa- 
urs Houſes for Man's Habitation: And 


ve a Writ, De reparatione facienda againit 
other ſuffering an Houſe to decay. 
eſſce L. or V. of Land, may dig and take 
Profits of open Mines, but he cannot 
for new, notwithſtanding the Land be 
with the Mines; for where the Words 
bear a natural and eaſy Conſtruction, 
explanatory of #hat otherwiſe would be 
| F | Aubious 


A \. , . » 59 E. 
ocage. Nor does lie- int Ten 5 by aft. 305. 


e Jointenant, or Ten't in Common, may 


31. 


55 


Againſt the Leſſor, as to put it in the Poner of 


latter drowns the former. 
Vide ſupra 


his Executors for Y. the Chattel veſts in 


Leſſor or at che Will of the Leſſee; for. 


' when the Leſſor would enter. But if Li 


/ Tent at Will. 
dubious, they ſhall not be conſtrued ſo bardly 


the Leſſee to ruin the Land: But if the Land 
be let with the Mines, and no Mines be 
open at the Time of the Leaſe, the Leſſet 
may dig for Mines, elſe thoſe Words would 
be ablolutely void. WE} 

A greater Eſtate may ſupport a leſs, au 
e converſo ; as if a Leaſe I. Remr T. be 
given to the ſame Perſon, both Eſtates ie 
main dictinct in him, and he may grant o- 
ver either of them: But if a Leaſe J. 
Rem'r L. be made to the ſame Perſon, the 


If a Leaſe L. be made to A. Rem'r L. to 
B. Rem'r to A. s Heirs, the Fee veſts in 4 
So if a Leaſe L. be made to 4 Remer 10 


| 


Of Ten't at Will. 


"T*Enant at Will is one in Poſſeſſion « 


Tenements by Force of a Leaſe there: 
of made to him to hold at Will of the 


it be at the Will of one of the Parties 


the Law implies it ſhall be at the Will dc 
the other allo, | re 

If Leſſee W. ſow Corn, or Flax, or Hemp o 
or ſet Roots, or any other Thing that yiele f 
a preſent annual Profit, and the Leſſor ou li 
him before it be ripe, the Leſſee (hall hae. 


free Entry, Egreſs and Regreſs to cut 1 
Cc. and carry it off, becaule he knew nd 


ice V. ſow the Land with Corn, 1 2 
| be{ai 


. — 9 
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Of Teut at Mill. 
before it be ripe the Term expire, the Leſſor 
ſhall have the Corn; and if Leſſee V. or 
plant young Fruit-Trees, or Oaks, 
Aſhes, Elms, Cc. which yield no preſent 
gnuual Profit, Leſſor (hall have them when 
he Leaſe is determined. 1 
It ſeems that if Leſſor reſerve a Rent, Leſ- (a) 1 Rol. 
be (Ca) before the Rent-Day can't determine arm} gy + 
bis Will, ſo as to avoid Payment of the J. 339. 
Lent, 0 | | 
If Leſſee W. or L. or Leſſee Y. of Leſſee 
.. Hugband ſeis'd in his Wife's Right, 
Ten't pur autre Vie, or any other whoſe 
tate is uncertain, ſow the Land, and 
heir Eſtate determine by Death, they, or 
heir Executors, ſhall have the Corn. So 
f Ten't by Statute Merchant ſow the Corn, 
nd then be ſatisfied by a ſudden Profit. 
But if Husband and Wife be Jointenants, 
nd he ſow the Land and die, it is ſaid 
it the Wife ſhall have the Corn, which, 
s acceſſary to the Land, ſhall go with it to 
he Survivor. | | 
If Leſſee W. determine his Will, or if a 
Voman, Ten't durante viduitate, marry, or 
a Leaſe be determined by Title Para- 
ount, or Act of Leſſee, as Forfeiture, 
reach of a Condition, c. the Leſſee ſhall 
ot have the Corn. | 
It a Diſs or ſow the Land, and Diſs ee 
enter, he ſhall have the Corn, tho' it 
ere ſevered by the Diſs or; for his Regreſs 
continues his Freehold in Judgment of 
w from the Beginning, ED | 
It Leſſee W. improves a Meadow by O- 
r flowing, W ſowing Hay-ſeed, 
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56. 


ee the Leſſor ſhall have the Graſs; becauſe 


ſpoken by the ILeſſor from the Ground, 


Factor or Attorney without Notice. If a 


and ſhe marry, yet the Leaſe continues; 


the Way, he ſhall have an Action on the 


have an AGion on the Caſe, (unleſs he ſuffa 
a ſpecial Damage,) left there ſhould be a 


Of Ten't' at Fil. 


it is the natural Profit of the Land. 

There 1s an expreſs and implied Deter- 
mination of the Leffor's Will; Expreſs, 
when he comes on the Land andforewarng 
the Leſſee to occupy ; Imply d, when with- 
out Conſent he cuts down a Tree, (not be- 
ing excepted in the Leaſe,) or puts in his 
Beaſts to a Common appendant, or does a- 
ny other Act which would amount to a 
Wrong if the Leaſe continued. But Words 


determine not his Will till the Leſſee have 
Notice; no more than one can diſcharge a 


Leaſe W. be made to or by a Feme Sole, 


ſo if Husband and Wife leaſe the Wife's 
Land at Will, and the Husband die, or if 
there be two joint Leſſors or Leſſees W. and 
one die, in all theſe Caſes the Leaſe con- 
tinues. by | 

As the Law gives the Corn to the Leſſee, 
ſo it gives him free Entry, &c. to carry it 
off, for quando Lex aliquid alicui concedit, 
concedere videtur & id, fine quo res ipſa eſt 
non poteſt, and if the Leſſee be diſturb d a 


Caſe. But if a Ditch be made overthwart 
a publick Way, no one diſturb by it can 


Multiplicity of Actions; but ſuch a Nu 
ſance muſt be preſented in the Leet, or 
Torn. But every Inhabitant of a Town 
may have an Action on the Caſe for a D. 

| lturbance 


0 wy A N 
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Of Ten't at Will. | 
turbance in a cuſtomary Watering Place, 
dtherwiſe he ſhould be without Remedy. 

There be three Kinds of Ways; 1. A 
ootway, in Latin, Iter. 2. A Pack and 


dr Aditus, which contains the other two, 
nd a Cart- way. This is either Via Regia, 
hich is common to all Men, or communis 


between Neighbours, and Neighbours. 


Jouſe, and the Leſſor ouſt him, he (half 
ave free Entry, Ce. to carry away the 
me; fo the Executors of one ſeis d of an 
loule in Fee or Tail, ſhall have free En- 
y, Oc. to carry away the Teſtator s Goods, 
id what Time ſhall be reaſonable for car- 


ing off the Goods the Juſtices ſhall de- 


| Prime-way, call'd Actus ab agendo. 3. Via 


rata, belonging to a City or Town, or 
, Zing y 7 


If Leſſee W. bring his Goods into the 
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4 A Af. 4 


nd rmine according to their Nitciction., 
n- WJ A Cottage is a little Houſe without 
and. If one have a Houſe near mine, 4 


hich he ſuffers to be ſo ruinous, that it is 
e to fall on mine, I may have a Writ de 


lit % reparanda agaiuſt him. But a Præcipe 
not de Domo, but de Aeſſuogio, 

alfa Man make a Deed of Feoffment, and 
te wer it, but do not give Seifin, he to 
ar om it is made may occupy the Land at 
cane Wil! of him that made it. 


No Action lies againſt Leſſee W. for per- 
ive Waſte, but if he be guilty of volun- 
y Walte, Treſpaſs quare vi, Cc. lies 
uinſt lum, for taking ſuch Power on him 
much concerns the Freehold, that it a- 
ums to a Determination of his, Will. So 


e, to whom 1 lend my Cattle, kill them, 


"2  Imy 


8; 


Cc 7 


57. 


4 


being a real Action, ſuppoſerh him Ten't of the 


e Heir may bring a Formedon, and admit 
WA cc. . bhimſelf out of Paſſeſſion. 


| Of Ten't at Vill. 
I may have Treſpaſs or Trover againft him. 
There are no Acceſſaries in Treſpaſs or Trea- 
ſon, but all are Principals, > 3 
Tf Leſſee W. grants over his Eſtate, and 
the Grantee enter, he is Diſs or; for tho 
the Grant be void, it amounts to a Deter-⸗ 
mination of the Leſſees W. inamnch as 
by it he claims a Poner inconfitent with a 
. | | 
Leſſor W. may reſerve a yearly Rent, and 
have an Action of Debt or diſtrain for it, . 
for it is diſtreinable of common Right, tho' i 
it be not Rent-Service for want of Fealty. 
But if the Leſſor impound the Diſtreſs on 
the Ground lett, this determines his Will. 
Ien't W. is always by Right; Ten't at 
Sufferance comes in by lawful Demiſe, and 
holds over by Wrong; ſuch a one in Judg: 
ment of Law has a bare Poſſeſſon, and tho 
the Writ ad terminum qui præteriit, which, 


Freehold, lay againſt him, this is rather by 
Admiſſion of the Demand't than for any 
Freehold that is in him. As if Ten't T. of 
Rent grant the fame in Fee, and die, the } 


et. No one can be Ten't by Sufferance againſt me 
| K. but his Ten't holding over is an In- he 
truder. 8 

If Leſſor W. die, and Leſſee continue in 8 

Poſſeſſion, he is Ten't by Sufferance, and 1 

yet the Heir by Admiſſion may have 3 05 

MHortanceſtor againſt him, for by the Leſ- f 

for's Death the Leaſe was abſolutely deter- Ju 


mined, and there never was any Printty | 
between | 


Of Tent by Copy. 
between the Heir and the Leſſee 5 but at Lam, 
Treſpaſs or Aſſiſe of Novel Diſt in would not 
lie againſt am Ten't by Sufferance, becanſe theſe 
Aftions ſuppoſe a Wrong done to an actual Pof- 
ſeſſion. But now by 6 Anne 18. Guardians, 
Truſtees, or Husbands ſeit d in Right of their 
Wives, or Ten'ts pur autre Vie, holding over 
without Conſent of the Perſons intitled, ſhall be 
adjudged Treſpaſſers. But Guardian hold- 


ing over is not Ten't at Sufferance, but an 
Abator, againſt whom Mortanceſfor lies, be- 
eaule his particular Eſtate was created by Act 


Law. 
/ Ten't by Copy. 
12 by Copy, is where there is a 
Manor, in which Time out of Mind 
certain Ten'ts have uſed to hold certain Te- 


nements in Fee, T. or L. &c. at the Will of 
the Lord, according to the Cuſtom of the 


= R 
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58. 


Manor. Such Ten'ts hold by Copy of 


Court · Roll, but no other Ten ts hold by 


Copy. Bratton calls them Villanos Sockma- | 
aos, becauſe, tho Free, they hold by bale | 


Tenure, by doing of Villein Services. 

A Court-Baron holden out of the Ma- 
nor is void; but if a Man be Lord of two 
or three Manors, and there be a Cuſtom to 
hold a Court. at one for em all, ſuch: 
Courts are by Cuſtom good. This Court is 
of two Natures, the firſt is by Common 
Law, and call'd the Freeman's Court, or 
Court-Baron, and of this the Suitors are 
Judges, and the Steward is Regiſter, and 
this may be kept from three Weeks to three 


F 4 Weeks 


Of Ten't by Copy. 3 
Weeks. The 2d is a Cuſtomary Court, and 
concerns Copyholders, of which the Lord 
or his Steward is Judge; as the firſt can't 
be without Freeholders, ſo this can't be 
without Copyholders. A Court-Baron may 
be of this double Nature, and then the 
Roll contains Matters concerning both. 

Any one that is lawful Lord. for the 
Time, tho' Ten't at Will only, may make 
voluntary Grants of antient Copyholders 
that come into his Hands, and ſuch Grants 
ſhall bind him that has the Frechold and 
Inheritance. For the Eſtate of a Copyholder 
depends upon the Cuſtom, which is not the 
leſs Strong for the Weakneſs of the Lord's 


Eſtate. Diſs'ors, &c. having defeaſible Ti- 


tles, may make Admittances, for it would 
be; hard that the Diſcee's Neglect to recover 
his Right ſhould bar the Copyholder of his 
Power to tranijer his Eſtate during the 
Diſſin. But they cannot make voluntary 
Grants to bind the Diſs'ees, for the Diſs ors 


Want of ſuch Pomer is prejudicial to none bat 


themſelves. ö 25 
If the Lord deviſe that his Executors 
ſhall grant ſuch Tenements for Payment of 


his Debts, they may make good Grants, | 


tho they have nothing in the Manor, 

Three Things are requiſite in a Cuſtom 
to make a Copyhold. 1. Time out of Mind. 
2, That the Tenements be within the Ma- 
nor. 3. That they have been demiſed or 
demiſeable Time out of Mind. 

One may grant a Manor by Copy ac- 
cording to Cultom, or Underwoods without 
the Soil, ar the Herbage of Lands, and ge- 
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Of Ten't by Copy: 


nerally any Lands or Tenements, and what- 


ever concerns them, _ 
If ſuch Ten't alien by Deed, the Lord 
may enter on the Land as forfeited ; but 


if ſuch Ten't would alien, he ought ac- 


cording to the Cuſtom to make a Surren- 
der to this Effet: Ad hanc curiam venit A. 


de B. & ſurſum reddidit in eadem curi: unum 


Meſſuag', Cc. in manus Domini ad 1ſam 
C. de D. & hered', Cc. & ſuper hoc venit 


prædict C. de D. & cepit de Domino in ea- 


dem curia Meſſuag preditt , habend & te- 


nend ſibi & heæred, Cc. ad voluntatem 


Domini ſecundum conſuetud manerii Jaci- 
end & riddend' inde ſervitia, &c. prins de- 
bita & conſueta, & dat Domino pro fine, 
Cc. & fecit fiddlitatem. But he, that has 


a Right to a Copyhold, may releate by 


Deed, or Copy, to one admitted Tent de 
facto; for nothing is more favour'd than the 
quieting of Poſſeſſions, and ſuch Releaſe en- 
ures by transterring an Eſtate, but ex- 
tinghiſhing the Right. A Leaſe V. made 
by a Copyholder forfeits his Eſtate, but a 
Deed of Feoffinent, or of Demiſe for Lite, 
without Livery, does not, for nothing pat- 


ſes thereby; and by the general Cuſtom of 


* 


59. 


the Realm, a Leaſe ſor (a) ove Year is no (a) o Rep. 
b 


Fur ſeit ure. 5 


8 1 75. b. 
It is the general Cuſtom of the Realm to +2253 


ſurrender in Court, or out of it, into the 


Hands of the Lord, and there 1s no need in 
Pleading to alledge a Cuſtom for it; but a 


Cuſtom mult be alledg d for a Surrender 
out of Court into the Hands of the Lord by 


the Hands of the Reeve, Cc. 


F 5 By 


Of Ter't by Copy. 
By Cuſtom a Freehold- may paſs by Sur- 
render, without the Lord's Leave, in his 
Court, and be delivered over to the Feoffee 
by the Bailiff, e 

The Surrender to the Lord expreſſes no 
Eſtate, for he is but an Inſtrument, and 
ceſtuique Uſe, when admitted, is in by the 
Surrender. If the Limitation be general, 
ceſtuique Uſe takes but for Life, and the Rev n 


106 


remains in the Surrenderer, if he were ſeiſtd. 


(5) Cro. C. in Fee. (b) But if a Copybolder for Life 


[1 ſurrender to the Uſe of A. B. and the Lord 
— Jones nt the Land to A. B. accordingly, the E- 
I” 2 of the firſt Copyholder is determined, and 


uo Rev'n remains in him. 


Lord's Hands, according to the Cuſtom, to 
the Uſe of his Will, and dies, and this is 


Jointure was ſevered, and the Eltate paſsd 
to the Lord on a Condition ſubſequent, 


ended before Admittance, the Leſſor is 
bound to admit according to the Surren- 
dcr. | 
A Fine may. be due by Cuſtom on every 
Change of the Ten't, whether by Act of 


the Lord by Act of God; but Cuſtom to 
have it on Change by Demiſe of the Lord, 


Fine, 


A Copyholder being a Jointenanf, ſur- | 
renders out of Court his Part into the 


preſented at the next Court, his Deviſee 
ſhall be admitted, for by the Surrender the | 


that the Surrender were preſented at the | 
next Court, If Leſſce L. V. or W. of a | 
Manor take a Surrender, and his Eſtate be | 


—_ 7 G oc. a n 2 


God or the Party; and on every Change of 


Cc. is void. Fines may be certain or uncer- {| 
| tain, but it the Lord ſet an unreaſonable 
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Of Tent by Copy: 
Fine, the Ten't is not bound to pay it: 
Whether it be reaſonable or no the Judges 


ſhall determine. 


Copyholders ſhall not implead nor be 
impleaded in the K.'s Courts, 4 K. s 
Writs, for their. Tenements, but ſhall make 


their Plaint in the Lord's Court, and make 


Proteſtation to follow it in the Nature of 
one of the K. s Writs, as Formedon, A ſſiſe, 
Ce. Nor can they have a Writ of falle 
Judgment, but muſt ſue to the Lord by 
Petition in Nature of ſuch Writ, and there- 
in aſſign Errors. But a Copybelder's Laſs 
for one Tear may have an Ejectment, for his 
Term is warranted by the general Cuſtom of 
the Realm. | 
Cuſtom of it ſelf can't create a State in 
Tail, jor the Common Law looks on it as 
unreaſonable to take from a Man the Diſ- 
poſal of his own Eſtate, But where ſuch 
Cuſtom was uſed before M. 2.-it was con- 


1 Rep. 26.2. 
+ 


firmed by it, by an equitable Conſtruction, () . 3 


(4a) but the ſaid Statute extends not to 
other Copyhold Manors, in which ſuch 
Cuſtom has not been uſed ; for if it ſhowld, 
it would be prejudicial to the Lord in pre- 
venting his Fine for Alienation, Cc. It is 
no Proof of ſuch Cuſtom, that Lands have 


ev. 327. 


been granted by Copy to many, and the 
Heirs of their Bodies, but if a Rem'r have 


been limited and enjoy d, or the Iſſue have 
avoided his Anceſtor's Alienation, ſuch are 


good Proofs of an Eſtate- Tail. As Copy- 


hold by Cuſtom may be intail'd, the ſame_ 


by like Cuſtom, by Surrender, may be cut 


oft, Copyholder doing his Services, bein 


e jeete 


t. 


Of Ten't by Verve. 
ejected by the Lord, ſhall have an Action 


of Treſpaſs, for he is as well an Inheritor to 


have his Land according to Cuſtom, as he 
that has a Freehold at Common Law. | 


Of Ten by Verge. 


H Enant by Verge is of the ſame Nature 
| as Copyholder, ſo call'd, becaule when 
he ſurrenders to the Lord's Hands to the 
Uſe of another, he delivers a Verge or Rod 
to the Steward, and he who (hall have the 


Land takes it up in Court, and his Taking 


is inroll'd, and the Steward delivers to him 


the ſame Rod, or another in the Naine of | 


Scifin of the Land. : 

A Steward may be retain'd to keep Courts 
Leet or Baron, without Deed, which Re- 
tainer (hall continue till he be diſcharged. 
The Lord may admit out of the Court, and 
out of the Manor alſo. EL HOLT 

In ſome Manors there is a Cuſtom, that 
a Copyholder, out of Court, may ſurrender 


to the- Bailiff, Cc. to the Uſe of another, | 


ho ſhall have the Land in F. T. or L. and 


that this ſhall be preſented the next Court, | 


and if it be not then preſented ic is void. 
Tho' a Copyholder have an Inheritance 
according to the Cuſtom of the Manor, yet 
inaſmuch as he has no Freehold at Common 
Law, he is call'd Ten't by baſe Tenure. If 
a Man lett Land to A. which is not in 2 
Manor wherein ſuch Cuſtom has been uſed, 
to have and to hold to him and his Heirs 
at the Will of the Leſſor, theſe Words [his 


Hens] ate void, and it he die, and his 


Heir 
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e Homage! © 


Heir enter, an Action of Treſpaſs quare vi, 


Cc. lies againſt him. 8 
If there be no Cuſtom to the Contrary, 


Waſte permiſſive or voluntary forfeits a a 
| Copyhold. a 
A Copyholder ſhall do Fealty, but Leſſee 


W. ſhall not. 
—Of Homage. 


£ „ 


\ girt and bareheaded, and kneel'd on 
both his Knees, before the Lord ſitting, 
and held up his Hands together between the 
Lord's Hands, and faid thus; I become 
* your Man from this Day forward, of Lite 
© and Limb, and of — 
* ſhall. be True and Faithful to you, and 
© bear you Faith, for the Tenements which 
* I claim to hold of you ſaving the Faith 
* that J owe to our Sovereign Lord the K. 
and then the Lord ſo ſitting kils'd him. 
All Lands in England in Subjects Hands, 
are holden of ſome Lord by ſome Service, 
and were originally derived from the 
Crown, therefore K. is Lord mediate or 
immediate of them all. 


One under 21 Years might do Homage, 


but 1t ſeems that he can't do Fealty, be- 


cauſe he can take no'Oath till the Age of 


21, except that of Allegiance which he may 
take at 12. | 

An Eccleſiaſtical Perſon doing Homage, 
ſhould not ſay I become your Man, Ge. 


for he profeſs d himſelf to be only the Man 


of God, but he ſhould ſay thus, I do 
5 Homage 


- 


Hen a Ten't did Homage, he was un- 


y Worſhip, and 


2 09 
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Of Homage. 
© Homage to you, and I ſhall be True and 
© Faithful to you, &c. 5 
A Feme Sole doing it ſhould not fay, I 
become your Woman, for 'tis not convenient 
for her to ſay ſo to any but her Husband, 
but ſhe hould ſay, I do you Homage, and 


_ © ſhall be True, Cc. Husband and Wife, 


before Iſſue had, ſhould jointly do Homage 
for her Land, and the Husband ſhould 


ſpeak the Words, and the Lord ſhould kiſs 


'em both: So in doing Fealty, both ſhalt 
lay their Hands on the Book, he ſhall 
uu the Words, and both ſhall kiſs the 

ook, | | 

The Ten't ought to expreſs for what 
Lands he did the Homage. If he held o- 
ther Lands of other Lords by Homage, he 
ſhould ſay in the End of his Homage done 
to one of them, Saving the Faith which 
* Towe to our Lord the King, and to m7 
other Lords. 3 

None ſhould do Homage but ſuch as had 
a State in Fee or Tail in their own Right or 
another's; for it was a Maxim, That he | 
that had a State but for L. ſhoulll neither | 
do nor take Homage. But Ten't by Curteſy 
Initiate may do Homage, or receive it 


alone in th t of the Wife, for he not | 
only h to be Ten't by Curteſy af | 
ter the Wif&Weath, but be alſo holds the 
Fee in her during her Life, But af- 


ter her Death I ſhould neither do nor re- 

ceive it. So Parſon, Vicar, Cc. ſhould 

neither do nor receive Homage, for they 

have but a qualify'd Fee. But Biſhop or 

Abbot might do or receive it in Right - 
| tile 


Of Homage. 
the Biſhoprick, &c. for they have an abſo- 
lute Fee: But a Corporation Aggregate of 
many Perſons capable could not do it, vor 
receive it. For the Fee weſls not euhiy 67; 

jointly, or in Common, in the Perſons | 

i hereof the Society conſiſts, but in the Bo- 
dy Politick, ſorm d by Operation of Law 
from the Perſons Fo united, which is in · 
viſible, and exiſtt only in Sappoſition of 
Lan, and can do no Act but by Attorney, | 

but Homage mult be done and (a) received () Lite. 

in Perſon. But in the Caſe above, the Fee Sec. 92. 

veſts in the Biſhop, &c. in his politik Ca 

parity, as mach as it does in the Perſon of 

4 natural Man in his natural Capacity. | 

Leſſee L. or V. of a Seigniory holden by 

Kt. s Service, ſhould have () Eſcuage, ) Co. L. 

Ward, Marriage, and Relief of the Ten ts, 53. b. 

tho he could not receive Homage, and 

ſhould in Avenry ſuppoſe that the Ten't 

died in his Fealty. . ths | 

If ſeveral Parceners held of K. in Capie, 

and were all within Age, and in Ward to 

K. the eldeſt alone ſhould do Homage for 

all; but if they were all of full Age, all 

ſhould do it to K. But where the Tenure 

was of a Subject, the Eldeſt only ſhould do 

it; but after Partition, every one ſhould do 


— 
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. It, for they have not one, but ſeveral In- 
e heritances. Notwithſtanding the Eldeſt 
> hid done Homage for all the Siſters, yet if 
- any of them had made Feoftment of her 
1 Part, the Feoffee ſhould do it, for a Feoff- 

y ment 18 a Partition in Law, and Ten'ts in 

r Common do ſeveral Services. And the 
f | Feoftce 
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Of Fealty. * 


Feoffee of what Part ſoever holden by Ho- 


mage, was bound to do it | 
Jointenants ſhould do Homage and Feal- 


ty jointly: And he that did Homage to one 
| Jointenant or Parcener of a Seigniory, was 


excus'd againſt the other. 

If a Ten't, from whom Homage was due, 
had made a Feoffment, he ſhould not do 
Homage, for tho he be ſuppos'd to be Te- 
nant as to the Lord's Avowry, (4) until the 
Feoffee become Tent to the Lord, yet the 


| Feoffee is very- Ten't, and the very Ten't 


alone ſhall do Homage; but Donee 1n T. 
tho' he had diſcontinued the T. or a 
Meſne might do Homage, for they are ve- 
ry Ten'ts to their reipective Lords, tho 
they are not Ten'ts of the Land.  _ 


Where Homage was Part of the Tenure, 
it was preſumed that the Land was holden | 
by Kr.'s Service, if the contrary were not 


prov d. | | 

By Cuſtom, the Heir of one that held by 
Homage only ſhould be in Ward. 

By 12 Ca. 2. 24. This Tenure is aboliſh d. 


Of Feahy. 


FE, in Latin Fidelitas, was at Law in- 
cident to Homage, he that does it ſhall 
lay his right Hand on a Book, and ſay thus; 
© Know ye this, my Lord, that I ſhall be 
© Faithful and true to you, and Faith to 
vou bear, for the Lands that I claim to 
hold. of you, and that I ſhall lawfully do 
to you the Cuſſoms and Services which l 
* ought to do at the Terms aſſign'd. So 


— "3 Hp 


| 


. 
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Of Eſcuage. 


© help me God. And he ſhall kiſs the 


Book. But no Oath ſhould be taken b 
one in doing Homage to his Lord, becauſe 
no Subject ſhall be ſworn to another, to be- 


| come his Man of Life and Limb, but to 
K. only; and that is calld the Oath of Al- 


legiance, or Homagium Ligeum. | 
A Steward may take Fealty, but Homage 

could be done to none but the Lord. | 
The Ten't muſt do Fealty in his proper 


Perion, but no Man by the Common Law 


can ſwear by Attorney. 


| Fealty ſhall be done by every Free- 
holder, and Ten't V. and it gives a ſufficient 


Seiſin of all Manner of Services. 


Of Eſcuage. 


| in Latin Scutagium, was a Spe- 
cies of Kt's Service. Some held by the 


Service of a whole Kt.'s Fee, ſoine by the 


Service of half a Kt.'s Fee: And when the 


K. made a Voyage Royal into Scotland to 
ſubdue the Scots, he that held by a Kt. s 
Fee ought to be with the K. 40 Days well 
arrayed for the War; he that held by half 
a Kt. s Fee ought to be with him 20, and 


thoſe that held by more or leſs, ought to be 
with him more Days, or fewer, in the ſame 
Proportion. And one might hold to ſerve - 
K. in his Wars in other Countries, as well 


as Scotland, | 

A Hide or Plow-Land, or ſo much as a 
Plough can till, which may contain Wood, 
Meadow, and Paſture, was anciently worth 
5 Nobles per Annum, and eſteemed the Li- 


ving 


69. 


_ Of Eſcuage; 8 


ving of a Yeoman; 12 of theſe made one 


Kt. s Fee, which was 201. per Amum; 1 
Kt.'s Fees and a half made a Barony, whic 
was 400 Marks per Annum; 20 Kt. s Fees 
made an Earldom, which was 400l. per An- 
num; and of latter Days, two Baronies made 


a Marquiſdom, two Eartdoms, a Dukedom; } 


and 'tis not proper to compute what ſhall 
be a ſufficient Livelihood of ſuch Perſons 
from the Quantity of the Land, but rather 
from the Value of it. The 

By Magna Charta 2. The Relief of a Kt. 
and all above him that were Noble, was 
the 4th Part of their yearly Revenue. e. g. 
That of a Kt.'s was 5 of a Baron 100 
Marks, of an Earl 100 J. 
of this Statute, Marquiſdoms and Duke- 
doms, which have been created ſince, were 
within the ſame Rule. 

A Voyage Royal is not only when the 
King goes in Perſon to Wat, but like wiſe 
when his Lieutenant, or Lieutenant De- 
puty goes. The judges, not the Marſhal, 
Mall determine what is a Voyage, Royal, 
There is a Voyage Royal of Peace, as when 


the King's Daughter goes beyond Sea to 


he married, but this is not here ſpoken ol. 

Tent by Cornage, tho that were Kt.s 
Service, paid no Eſcuage, for that was paid 
by thoſe only that held to go with the King 
to War. 

Sir R. R. held by Serjeanty, to be the 
K.'s fore Footman when he went into Gaſ- 
coin, till he had wore out a Pair of Shoes 
Price 4 4. and this being to be perform'd 
when the King went to Gaſcoin, to make War, 
was Kt,'s Service. Lo 


and by the Equity 


1 T 


„ Nang 

If the Lord himſelf went not, he ſhould 
pay Eſcuage, but his Ten ts were excus'd, 
for he ſhould have no Benefit by the Default of 
others, nho was guilty of the like himſelf. Ten't 


ee, going to the War excus d all the 


eſnes, and one Jointenant going excus d 


all the reſt, for the, Service originally refer d Co. L.70.b, 


on the Tenure was perform d. 5 

Magna Charta ſays, that no one ſhall be 
diſtrein'd for Caſtle-Guard, ff ipſe eam ſacere 
voluerit in propria 2 fna, vel per ali- 
um probum hominem 


was declarative of the Common Law, and in 
like manner, if Ten t by Eſcuage ſent a Man 
to the War, he needed not go himſelf; and 
where the Act ſays propter rationabilem Cans 
Jam, yet the Cauſe was neither Material not 
Iſſuable, but it ſhould be left to the Ten ts 
Diſcretion, for the End of the Service was 


the Defence of the Realm, and there were 
lo many juſt Excuſes, that it would be 
dangerous, and tend to the Hinderance of 


the Service, if they ſhould be iſſuable, & 


WY Pita in jure communi contra rationem diſpu- 


tandi pro communi utilitate introdutta ſunt. 
Every Biſhop has a Barony holden of K. 
in Capite, and ſhould do Homage, and find 


a Man for the War, or pay Eicuage, but 
his Succeſſor ſhould never be in Ward; nor 


ſhould he pay Relief (unleſs he were 


11 
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aciet, fs ipſe eam facere 
non poteſt propter rationabilem Camſam. This 


TOs 


— 


bound to pay it by Grant or Preſcription, ); Co. L. 34.2. 


yet if the Land had afterwards been con- 
vey d to a natural Man and his Heirs, his 
Heir ſhould be in Ward, or pay Relief, &c. 
ceſſſante enim ratione legis ceſſat ipſa Lex. 


176 
71. 


Of Eſcuage. 

In the Time of Sir W. H. Chief Juſtice of 
the Common Pleas, it was demurtd in Law, 
Whether the 40 Days ſhould be reckon d 


from the Day when the Army was muſter d, 


or from the Time when the King firſt en- 
tred into the Foreign Nation. But it ſeems 
they ſhall be reckon'd from the latter, for 
then the War begins. . N 

Juſtices of the Common Pleas are called 
Juſticiarii de Banco, becauſe they fit in their 
Seat of Juſtice as in a certain Place, and 
Writs returnable in that Court are, Cam 
Fuſticiariis Noſtris apud Weſtmon, or ſome 
other certain Place. But the Court of K.'s 
Bench is ſo called, becauſe the King anci- 
ently ſate there in Perſon, and all Writs 
returnable there are, Coram nobis ubicunque 
faerimus in Anglia, And all Records there 


are ſtiled, Coram & 


8 | | 
As there is no 12 on the Fact, ſo there 
is no Demurrer in Law, but when it is 


zoin'd between the Parties. 


If the Court be equally divided, or con- 
ceive great Noubt, they may . adjourn a 
Cauſe into the Exchequer-Chamber, where 
it ſhall be argued by all the Judges, and if 
they be equally divided, it ſhall by 14 Ed. 
3.5. be decided at the next Parliament, by 
a Prelate, two Earls, and two Barons, 
commilltion'd by K. and if they can't deter- 


mine it, the Houſe of Lords ſhall. See the 


Statute, 


He that demurs, confeſſes all Facts which 
are well pleaded. * Y 


When there is an Iſſue for Part, and De- 


murrer for Part, the Demurrer ſhall be firſt 
| decided 
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decided, but the Court on Diſcretion may 


try the Iſſue firſt. 


Sometimes one may plead ſpecial Matter, 
and conclude with Demurrer, as in an 


Action of Treſpaſs by F. S. for taking bis 


Horſe, the Defendant pleads in Bar, that he 
was poſſeis d till diſpoſſets'd by F. S. who 


gave him to the Plaintiff: The | Plaintiff 


lays, that F. S. nam'd in the Bar, and J. &. 
the Plaintiff, are one Perſon, and to the Bar 


demurs: This is good, for without it he 
cant demur. | LES 


There is alſo Demurrer to Evidence, 
which none can refuſe to join in, except 


WK. but in his Caſe the Court may direct 


the Jury to find the (a) whole ſpecial . 5 ED 


Matter. | : | 

NotwithRanding Eſcuage were due to 
the Lord by Tenure, yet inaſmuch as it 
oncern'd ſo great a Number of the Subjects 
of the Realm, it could neither be aſſeſs d, 
1or diſtrein'd for by K. or any other Lord, 
ill the Parliament had aſcertain'd how 
nuch every one that held by a whole Kt. s 
ee, or half a Krt.'s Fee, Cc. that was not 

ith K. by himſelf, or ſome other, ſhould 
ay to his Lord for Eſcuage. If the Ten't 


Jied in the Hoſt, no Eſcuage could be de- 


nanded. 


Eſcuage has not been aſſeſs d ſince the 


— 


Reign of Ed. 2. 


Some held by Cuſtom to pa but the 


oiety, or the fourth Part of the Sum at 
Thich Eſcuage was aſſeſs d by Parliament, 
1d becauſe the Eſcuage which they ſhould 
Ly was uncertain, they held by Kr.'s Ser- 
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07 Eſouage. 


vice, but he that held by Eſcuage certain, 
i. e. to pay his Lord a certain Sum for it, at ⁶ 
what Rate ſoever the Parliament aſſeſs d it, 
held in Socage. If one ſpeak generally of 
Eſcuage, it ſhall be intended of Eſcuage in- F 


certain, becauſe that is the worthieſt Senſe; 
ſo a Tenure in Capite, being ſpoken of gene- 
rally, is under ſtood to mean a Tenure of K. 


ſecundum exellentiam, tho ex vi Termini it 


may ſignify any Tenure in groſs. 
The Lords of whom Lands were holden 
by Eſcuage ſhould have it when aſſeſs d, 
for the Lands at firſt came from the Lords, 
and it is intended that they were given by 
them to the Ten'ts, to defend them as well 
as the King. And the Lords might diftrein 
for it, or have a Writ to the Sheriff to levy 
it for them; but of ſuch Ten'ts as held of the 
King by Eſcuage, that went not to the 


War, K. ſhould have it, tho' they held of 


a Manor which he had in Ward, or by 
Reaſon of the Vacation of a Biſhoprick. 


When the Lord diftrein'd for Eicuage ro Ml 


aſſeſs d, if the Ten't would aver, that he 
was with the King all the Days requird, 
and the Lord averrd the contrary, it 
(hould be tried by the Certificate of the | 

Marſhal of the King's Hoſt, under his Seal, 
ſent to the Juſtices. | | 
. In ſix Caſes the Trial ſhall be by Certi- 
cate. | 
1. Whether one were with K. all the 
Time that he ought, ſhould be tried by 

the Marſhal's Certificate, as 1s aforeſaid. 
2. If it be alledged in Avoidance of an 
Outlawry, that the Defend't was at Bur- 
4 lteaus 


Of Knizhts Service. 


Laur in K's Service, under the Mayor of | 


= dcrficod when the ſaid Town was Part of 
W the K. Dominions. | | 

z Cuſtoms of London ſhall be certified by 
the Mayor and Aldermen, by the Mouth of 
the Recorder. | 

4. Whether one have the Privilege of a 
Citizen, or be a Foreigner, ſhall by tried 
by the Certificate of the Sheriffs. 

5. Records ſhall be tried by Certificate 
pf the Judges in whole Cuſtody they 
are. 

6. Excommunication, general Baſtardy, 
Profeſſion, Loyalty of Marriage and the like, 
are regularly to be tried by the Ordinary's 
Certificate. 5 | 

An Appeal of Death out of the Realm 


the Conſtable and Marſhal, whole Sen- 
tence is upon Teſtimony of Witneſſes, or 
Combat. This was ſo reſolved in Sir Frau- 
cis Drake's Caſe, ſed Regina noluit conſtituere 
Conſtabularium, & ideo dormivit appellum. 
dome ſay, that this Statute extends to the 
ale of him that dies in England of a mortal 
Wound given out of the 1 for it is 
hot puniſhable at Common Law. 
By 12 Ca. 2. 24. Eſcuage was aboliſh'd. 


Of Knights Service. 


F rect by Kt.'s Service had died, his Heir 
Male being under the Age of 21 Years, 

he Lord ſhould have had the Land . 

0 


Burdeaux, this (a) ſhould be tried by the (a): E. 4. 
faid Mayor's Certificate; but this is to be un- 3 


may, by the 1 H. 4. 14. be brought before 


120 


Of Knights Service. 
of him till ſuch Heir had arriv'd to that | 


Age, becauſe till then he was not intended 
to be able to do ſuch Service, and the 


Judges ought to adjudge according to the I! 
common Intendment of the Law. Thus t 
Co.L.78.b. the Law intends that a Parſon is Reſident I 
: on his Benefice, unleſs the Contrary be 

prov'd, and that one Part of a Manor is 1 

of the ſame Nature of the reſt, and that a IL 

Will is not made by Colluſion, Cc. and h 

that Neighbours are privy to one another's Hd 
Actions, and that Things are fairly done IM 1. 
when it ſtands indifferent whether they Mu: 

were ſo or no, &c. and the Judges ought not IL. 


Os; L958, 
79. 


do Kt. 's Service. a 


to adjudge other wiſe. | 

And if an Heir Male were unmarried at 
his Anceſtor's Death, the Lord ſhould have 
had the Ward, and Marriage of him. 

But if an Heir Female at her Anceſtors 
Death were fourteen Years old, the Lord 
ſhould not have had the Ward of her at all, 
becauſe ſhe might have a Husband able to 


If an Heir Female were unmarried, and 
under 14 at her Anceſtor's Death, the Lord | 
ſhould have had the Land till ſhe were 16, 
by W. 1.22. to tender convenable Marriage 
to her, and if the Lord had died within the 
two Years, the Law gave the tame Intereſt 
to his Executors and Adminiſtrators. But 
if the Loid had granted the Wardſhip of 
the Body of fuch Heir Femile, and kept the 
Land himſelt, neither the Grantee nor 


Grantor ſhould have had the Benefit of the he v 
two Years: Not the Grantee, becauſe he Nhe 2 


had nothing to do with the Land granted; Warm 
| not 


_ 


Knights Service. 
not the Grantor, becauſe he could not tender 
Marriage after he had granted over the 
Ward of the Body. And when the Lord 
had married ſuch Heir Female within the 
two Years, ſhe and her Husband might 
have enter d. | „ Os 
M By the ſaid Act, if ſhe had refus'd the 
Lord's Offer, he ſhould have holden the 
Land till her Age of 21, and farther, till he 
had levied the Value of the Marriage. Ten- 
der of Marriage made to her before the was 
14, by a Lord who might have had the Be- 
nefit of the two Years, was void. If the 
Lord had tendred no Marriage to her in the 
two Years, he loſt the Value of it, by rhe 
expreſs Words of the Act. And not with- 
ſtanding ſuch Heir Female were under 14, 
et if ſhe were married in her Anceſtor 8 
ime, the Lord ſhould have had the Ward- 
ſhip of the Land uo longer than while ſhe 
was under 14. 5 
Wardſhip was due to the Lord in reſpect 


d releasd his Seigniory to his Ward, or his 
d Neigniory had deſcended to him, he ſhould 
„ Have been out of Ward, for ceſſante cauſa 
ze Wea: Effectas, as if Conuſee releaſe all 
he Nebts to Conuſor being taken in Execution 
et Nie diſcharges the Execution. | | 
at Atter the Statute of Wills, if a Man had 
of Wy Act executed diſpoſed of all his Kr.'s Ser- 


Tice Land for the Advancement of his Wife, | 
Ic. the Heir ſhould hive been barr'd as to 
he whole, and 5 have been in Ward for 
he he 3d Part, by the expreſs Words of the ſaid 
d; NVatute. But if ſuch Ten't had made a le- 
6 vile 
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of the Tenure; therefore if the Lord had 


yet there was Right of Homage. 


and died before Execution. 


Of K nizhts. Service, 
wiſe of all his Kt.'s Service Land, it had 
been void as to a 3d Part, for the ſaid Sta- 
tute, which alone makes ſuch Demiſe good, 
ONE only a Deviſe of two Parts of ſuch i 
Land. ? . 
If Ten't by Kt. s Service had made a Feoff. i 
ment in Fee on Condition, and died, and Wh: 
His Heir had enter d for a Breach, he ſhould 
have been in Ward, tho neither Eſtate nor Wl 
Right deſcended to him, for the Land was ſo 
reſtor d to him in Nature of a Deſcent, | 
In like Manner, the Heir recovering in 
dum non ſuit compos, For medon in Deſcendet, 
or Remer, as Heir, &c ſhould have been in 
Ward. So if Ten't T. with a Remer in Fee, 
had diſcontinued, and the Diſcontinuee 
had infeoft d the Heir, he ſhould have been 
in Ward, for as he was reſtor d to the Title 
of the Land as Heir, ſo ſhould the Lord to 
the Title of the Wardſhip; and tho' the 


Anceſtor died not in the Lord's Homage, 


But the Heir of him that never was Tent 
to the Lord, ſhould not have been in 
Ward, as of him that took a Fine ſur gras 


The Heir of Feoffee on Condition ſhould 
have been in Ward till his Eſtate were de 
feated on Performance of the Conditio 
The Heir of Conuſor of a Fine executor} 
ſhould have been in Ward till the Conuſt 
had enter d. | +2 

The Lord ſhould have had the Wardihy 
of the Body of the Heir of the Diſs'ee, an 
if the J 11sor had died ſeiſsd, the Lot 
Mould have had the Ward of the Body 

I | 
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his Heir, and of the Land alſo. But Q. 


* 


how the Heir of the Diſs or in this Caſe could be 
in Ward, ſeeing the Entry of the Heir of the 


Diſs'ce being within Age, could not be taken 
auay by the Deſcent, and it (a) ſeems that 
he Lord in his Right might have enter d on 
| Wie Heir of the Diſs or. . 
The Heir of ceſtayque Uſe ſhould have 


of the Feoffce allo by the Common Law. 


t. . If Tent I. with a Rem'r in Fee, had 
n made a Feoffment, the Heir of the Feoffee 
„ ſhould have been in Ward, and the Heir of 
in the Fcoffor alio, to the ſame Lord. But 


O. For my Lord Coke ſeems to ſay in this 
ery Page. that the Heir of juch Ten't T. ma- 


eng 4 Froffment ſhould not be in Ward, till he 
te b recover d the Land. 

to If A. had made a Gift in Tail to B. and 
the. hid infcoff d C and died, his Heir 
re Would have been in Ward to A. but if C. 


id died, his Heir ſhould have been in 
ard. to the Lord Paramount, tor C. was 


vow on C. or his Heir for the Services 
lue to him, for then it would appeir of 
1 ee Shewing that the Rev'n was out 
df him. | 
If one had holden Lands of K. by Kt.'s 
ervice iz Capite, or as of the Dutchy of 
ancaſter, within the County Palatine, or as 
i lome other certain Honors, (in which 
- had, as it were by Preſcription, his Pre- 
deative,) K. ſhould not only have had the 
ard of the Lands holden of himlelt, but 
lo of thote which were holden cf other 
_—- Lords 


— 


Icnt in Fait to him, and A. could not 


4) Co Lit. 


07. à. 245. 
a. 258. As : 


been in Ward by 4 H. 7. 17. aid the Heir 
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Lords. And alto all other Hereditaments, 


Co. l. 78.a. as Rents, Annuities, Commons, &c, tho 


they lay not in Tenure; but if one had 
holden.of K. by Kt. s Service, as of other 
Honors, or Manors, K. ſhould only have 


bad the Ward of the Lands holden of him- 


ſelf. 


An Heir who had been in Ward by Rea- | 


fon of a Tenure in Copice, when he came to 
Age, muſt have jued Livery, i e. to have had 
the Lands deliver d to him by K. the Expeuce 
of which was Half a Year's Profit of his 


Lands holden. But if the Heir had been of 
Age at his Anceſtor's Death, he ſhould hare | 


paid for Land in Poſſeſſion a Year's Profit, 


Vid. Stanf. for the K s primer Seiſin, and Livery, and 
e. , for Rey'ns expectant on Freeholds, Half a 


Year's Profit. And K. ſhould have had all 


Stauf. Præ. the mean Profits till Tender of Livery were 


12. à. 


made; ſo if a Tender were made, and not 
duly purſued. But the Heir that had been 
in Ward to K. by Reaſon of a Tenure of 
him, as .of an Honour or Manor, might 
at his full Age have ſued an Ouſter 14 


main cum exitibus, and if he were of full Age | 


at his Anceſtor s Death, he ſhould ha ve paid 
Reliet, and not primer Seiſin. 3 
If he that held of K. by Socage in Chief 
had died, his Heir being of full Age, k. 
ſhould have had primer Seiſin and Livery 
only of the Lands ſo holden, but it ite 
Heir were under 14, K. ſhould have had 
neither, becauſe the Cuſtody of his Body 
and Lands belong'd to the Guardian in 50 


cage. 
There 


on W » 1 
F 
1 * 
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There was a General Eivery, and a Spe- 


cial Livery, the firſt required an Office in 


every County where the Heir had Land, 


and he muſt fue out his Writ of e-£tate pro- 


banda, Cc. and it concluded the Heir to de- 
ny a Tenure found in the Office. If it were 
not ſued of all that K. ought to have, whe- 
ther mentioned in the Office or not, or if 
the Office or Proceſs whereon it was made, 
were inſufficient, K. might reſeiſe the whole 
Land, and ſhould be anſwerd for the 
whole Profits. But a ſpectal Livery which 
was of Grace, not of Right, contain'd a 


Pardon, and avoided the ſaid Dangers and 


Charges. A Livery being in Nature of a 
Reſtitution was taken favourably, therefore 
if it were made of a Manor cum pertinent ii, 
it included the Advowion Appendint; but 
Letters Patent made of a Manor do not 
include the Advowlon, unleſs it be men- 
tion. | 
By 2 E 6. 8. theſe Things were provided. 
1. Where an Office is found for Kk. he 
that has an Intereſt tor Years, or by Copy, 
or any Rent, or Profit, of whatſoever Eſtate 
out of the Land, ſhall have them, tho 
they be not found in the Office, in ſuch 
__ as he ſhould if no Office had been at 
all, | . 
2. Where the Heir was found to be of 
fewer Years than of Truth he was off, he 
might ſue out his etate Probanda at his full 
Age, but before the Statute, he was conclu- 
ded by the Office. | | 
3. Where one was found Heir, that in 
Truth was not Heir, or where one Perſon 
5 G 3 . Was 
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was found Heir in one County, and an- 
other in another County, the Party gtiev d 

had no Remedy at Law. to get Livery made | 
to him, unleſs he were found Heir alſo by that 
* or another Office in the ſame County, and then | 
=, Vid.Starf. it was a great Doubt whether it ſhould be tried 
Pre. 58. 2. which of them were Heir by Interpleader im- 
, mediately, or at the full Age of him that was 
found Heir firſt; but by this Statute the Party 
griev'd had his Remedy by Traverſe and Inter- 
7 Rep 44.b. pleader immediately, 5 that he had had an Of- 

ice found for him alſo in each County. 


4. Where it is untruly found that one is 

an Idcot, Lunatick, or Dead, ſuch Oſhce Wl 
may be travers d. 785 24 5 6 
5. Where an Office finds that one attaint- Ml \ 

ed of Treaſon, Cc. is ſeis d of Lands, the ! 
7 

\ 

c 


Party griev'd may have a Traverſe, or Mon- 
trans de droit, tho' K. be 1ntitl'd by double 
Matter of Record, and in ſuch Caſe two 
Writs of Search only ſhall be awarded in- 

ſtead of the four formerly uſed. | 

6. If an Office were found by theſe 

Words or the like, quod de quo vel de quibus 

Tencmenta Prædicta Tenentur juratores ignt- 
rant, or if it found a Tenure of K. per gue 
ſervitia ignorant, &c. the firſt ſhould not 
have been taken for an immediate Tenure of 
K. nor the ſecond for a Tenure in Capite, 
but a Milius inquirendum ſhould have been 
awarded by Force of the ſaid Statute, and 
if the Office found thereon had been contra 
ry to the firſt, it had taken off the Force 
thereof; but if it had been as uncertain as 


the firſt, the Tenure ſhould have born 
| en 
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ken for a Tenure in Capite, ſor that was moſt 


for the K's Advantage. But if it had found 
a Tenure of K. as of a Manor, per que Ser- 


vitia, &c. Ke it ſhould have been ta- 


ken for a Tenure by Kt. s Service. : 
7. A Traverſe was given to the Heir 


within Age, when Land was found to be 
holden of K. 1mmediately, that was hol- 


den in Truth"of others, | 
8. A Scire facias on every ſuch Traverſe 


muſt go out againſt the K.'s Patentee. 


The Statute of Marlbridge, which avoid- 
ed Feoff nents of Kr 's Service Land made by 


Colluſion to an eldeſt Son, extended not to 


Gifts in T. or Leaſes L. made to the Son, 


with a Rem'r to others in Fee, nor to Froft> 


ments made to the Son jointly with others, 
nor to any Feoffments made for the Ad- 
vancement of the Feoffor's Wife or Chil- 
dren, or Payment of his Debts 
But in all the above mention'd Caſes, che 
Heir thould have been in Ward for his Bo- 
dy, and the 3d Part of the Laud, by 32 H. 
8. 1. But if Ten't by Kt.'s Service had made 
a Feoffment to any of his Sons, hond Fide, 
tor good Conſideration, or if the Eſtate 
convey'd to fuch Ules had been determin'd 
in the Father's Life; or the Land ſo con- 


vey'd had been afterwards convey d away 
in the Father's Life; or if one had made 
a Feoffment to his middle Son in Tail, 


Rem'r to his younger Son in Tail, and 
died, and the Lord had ſeis'd the Wardſhip 
of the eldeſt Son, and a 3d Part of the 
Lands, and ſo the Statute had been once 
latisfy'd, and then the middle Brother had 
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lateral Blood who was not his Heir Appa- 


convey d it all to fuch Uſes, and then had 


made à Deviſe of the Socage Land, and 
.- folf till the Death of the B, 


be married again if they then agree, or be 


agree, they can't after diſagree: If one Party 


them may diſagree, 


0 * 7 * 9 
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died without Mfue, during the Minority of 
the Eldeſt, by which the Land had re- 
main d to the 3 or if a Grand- 
father, in the Life of a Father, had given 


Lands to any of the Father's Sons; or if 
one had convey d Lands to any of his col- 


rent, or to a Baſtard ; all theſe Caſes were 
out of the faid Statute, But if the Grand- 
father had conveyed Lands to the Son aficr 
the Father's Death, ſuch Conveyance had | 
been within the Statute. 

If one having none but Socage Land, had 


ex Capite Land, K. ſnould not have 
ad any of the Socage Land; but if he had 


then had purchas'd Capite Land, and died, 
K. ſnould have had the Wardſhip of a 3d 
Part of the whole, jor a Deviſe tales no Ef. 


If a Male or Female be married infra anni. 
Nubiles, he at 14 or after, the at 12 or after, 
may agree or diſagree ; and they need not 


divorc'd if they diſagree; but they can't dit- } 
agree before ſuch Age, and if they then | 


be of the Age of Conſent, and the other un- 
der it, yet when the Party that was un. 
der comes to the Age of Conſent, eicher of 


If the Lord had once married his Ward, 
he ſhould not have had a 2d Marriage of 
him, tho the Marriage had been diſſolr d 


ab initio by Diſagreement, or * 
Bu 


e cans Gs ob ho a— =  .-.. 12 
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But if the Anceſtor or Raviſher had mar- 
ried the Heir, and the Marriage had after- 


wards been diſſolv'd, the Lord ſhould have 


had the Marriage of him. If the Heir 
injra annos Nubiles had been married 1n 
his Anceſtor's Life-time, yet becauſe he 
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might have diſagreed, the Lord might 


have taken him into his Poſſeſſion, or have 
had Raviſhment againſt a Detainer. But 
il he had agreed at Age of Conſent, neither 
K. 5 Lord ſhould have had the Marriage 
of him. | | 


By the Statute of Merton 6. If the Lord 


dilparag'd his Male Ward under 14, he 
ſhould have loſt the Ward, and the whole 
Profit thereof. ſhould have been converted 
to the Ward's Benefit. The Lord was ſaid 
to diſparage the Heir by marrying him te 
the Daughter of a Villein, Burgeſs, one at- 
tainted of Felony, to a Baſtard, or Alieh, 
one wanting Hand, or Foot, Deform'd, Pa- 
ralytick, . Oe. If a Leaſe 
were made to A. tor L. Rem'r to B. in T. 
and A. had ſurrender'd to B. on Condition, 
and B. had died, and his Heir had been 
diſparag d, and A. had enter d for: Condition 
broken, and died, B. s Heir. being ſtill 
within Age, he ſhould. have been out of 
Ward, for he claim'd.as Heir to one and the 
lame Anceſtor ; bot if Lands had deſcended 
to him from another Anceſtor, he ſhould. 
have been in Waid as to them. If there 
had been two Jointenants of a Ward, and 


one of them had ditparag'd the Heir, both 


ſhould have loſt the Ward, for the. Words of 
G 9 dzb 


82. 


the Statute are, that all the Profit, &. ſhall 


 virorum non comprobatur -exemplo, Not that 
. a Statute can be antiquated, but it may be 

expounded by non Ule. 25 
Value of the Marriage of the Heir, whe- | 


or not, and he ſhould have as much 28 


ſound to be worth by lawful Trial. If the 
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be converted to the Uſe of the Heir. | 

It ſeems that no Action could be brought i 
on this Act, becauſe none was ever brought, 
for periculoſum exiſtimandum eſt quod bonorum | 


The Lord ſhould have had the ſingle 
ther he had tender d to him any Marriage | 


another had offer d to him for the ſame 
bond Fide, or ſo much as it ſhould be 


Heir had refus'd the Lord's Tender, and 
had r-main'd unmarried during the Time 
that he continued in Ward, or if he had 
married himſelf before any Tender made 
to him by the Lord, the Lord ſhould have 
had but the ſingle Value of the Marriage; 
but if the Heir had refus'd the Woman 
tendr d by the Lord, and married another 
againſt the Lord's Will, the Lord ſhould 
have had the double Value of the Mar 
Tiage by Force of the ſaid Statute, cap. 6. | 

The Lord had two. Remedies for theſe | 
Values, viz. an Action, or Power to de- 
tain the Land, but he could make Uſe of 


neither of them till the Heir were of Age. 


Where the Lord held the Land for the ſin- 
80 Value, the Profits were not accounted 

arcel of the Value, but as a Pledge till the 
Heir paid it: But where the Lord held 


the Land for the ,double Value, the Profits 
went in Satisfaction thcreof,, tor the Words 


uf the Statute of Merton, which yore 
| Ol* 


— 
ce 
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Cc. donec inde percipere poſſet. 
There never was any 
Marriage of an Heir Female: And at Com- 


mon Law, the Lord could not have holden 


over her Land after her Age of 14. 
Some held by Kt.'s Service, and not by 


Eſcuage, as thoſe that held by Caſtle-guard, 
viz, to guard ſome certain Part of the 


Lord's Caſtle in Time of War, which drew 
to the Lord Ward and Marriage. And if 
the Ten't make Default in guarding the 


Caſtle, the Lord might diſtrain, and reco- 
ver Satisfaction in Damages; but the Ten't 


needed not to ſtir till the Lord gave him 


Warujng that the Enemies were coming; 
and tho the Part which he was to defend. 
was certain, yet the Time was not fix d, as 


it was in Eſcuage, and the Teu't ſhould be 
diſcharg d of Caſtle guard for the Time that 
he ſerv d K. in the War. 


A Man could not hold of one Lord to 


guard the Caſtle of another, therefore if the 


Lord had granted over his Seigniory, the 


Caſtle· guard was gone, for the Grantee had 
not the Caſtle; ſo if a Ten't holds by Suit 


'of Court, Cc. nd the Lord grant over the 


Services, the Suit is gone, becauſe the Gran- 
tee has not the Manor. But tho the Caſtle 
were ruin d, the Tenure remain d. | 


Anciently all Earls and Barons and 


Earldoms and Baronies holden of K. in 
Capite, which K. would not ſuffer to be 
divided, and by Aagna Charta, they ſhould 


Forfeiture, are quod Dominus teneat terr am, 


feiture of the 


eee . 
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pay for Relief the tourth Part of their Re- vid. ſupra 
venue; but of later Days they have — __ 


made without ſuch Earldoms or Baronies; 


he had a Kt.'s Fee, ſo neither an Earl, &. 


other Lands, ſhould have Relief, for they 
could not have the Wardſhip of him. But 


Relief and Wardſhip of the ſame Heir, as 


| 
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and therefore ſuch are not within that Sta- 
tute; for as a Kt. paid not Relief unleſs 


as ſuch, unleſs he had an Earldom, Cc. 

The Lord could not waive the Wardſhip, | 
and have Relief in Lieu of it. But the o- 
ther Lords of whom Kt. 's Capice Ward held 


in ſome Caſe, the Lord might have both 


if A. had holden two Manors of B. by Kt. 
Service, and had been diſſeis d of one, and 
Diſs'or had died ſeis'd thereof, and the 
Ten't had died ſeis' d of the other, his Heir 
being within Age, the Lord ſhould have 
had the Wardſhip of that Manor; and if 
the Heir being of Age had afterwards reco- 
ver d the other, he ſhould have had Relief 
of him for that. 

H Land holden by Kt.'s Service had de- 
ſcended to the Son from an Anceſtor of his 
Mother's Side, his Father ſhould have had 
the Marriage of hun, and the Lord: the 
Ward of the Land, for the Father alone. 
while he lives ſhall have the Marriage of 
his Son, being his Heir Apparent, or of his 
Daughter, being Heir Apparent, ſo long as 
ſhe continues ſo. But an Alien, or one #- 
taii.ted of Felony, Gc. can't have this Pri- 
vile ge, becauſe he can't have an Heir Appa- 
rent. Nor ſhould the Mother, or any col. 
lateral Anceſtor, ha ve had the Cuſtody of 
their Heir Apparent before the Lord; fot 
tho' they may have an Action of Treſpaſe, 

ä | quare 
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quare conſanguinenm & heredem rapuit, yet 5 


that lies only againſt a Stranger, and not 


againſt Guaidian in Chivalry. If there 
had been Lord and Feme Ten't by Kt. s 


Service, and ſhe had made a Feoffment on 
Condition, and had married the Lord and 


had Iflue, and died, and the Iſſue had en- 
ter'd for a Breach of the Condition, and 


the Lord had feis'd the Land as Guardian, 


and died, his Executors ſhould not have 
had the Ward of the Body of the Heir, 


for the Lord had it not as Lord, but as Fa- 
— nor could he waive his Right as Fa- 
t 


of his Seigniory, was called Guardian in 
Right in Chivalry. The Lord's Grantee in 
Poſſeſſion of the Wardſhip was call'd Guar- 
dian in Deed. 

Notwithſtanding an Intereſt in the Body 


of a Man be a Thing that properly lies in 


Grant, yet the Wardſhip of the Body might 


be granted without Deed, becauſe it was 


an Original Chatte, i. e. 4 new Intereſt in 


4 Thing wherein no one had an Eſtate be- 


fore, created by Law without Deed, but 
the Wardſhip of an Advowſon, Sc. was 
not grantable without Deed, becauſe it was 
not an original Chattel, but was derivd 
out of the Inheritance of a Thing lying in 


Grant. A Leaſe V. made by a Corporation 


Aggregate might at Law be aſſign'd with- 
out Deed, tho' it could not be made witk- 
out Deed. For tho ſuch. Corporation can- 
not make an Eſtate without Deed, yet an 
Efiate when made by them has the ſame 
L Proper- 


V- 


er. : 
The Lord that had a Wardſhip in Right 
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Aides pur file marrier, & pur faire fitz 
Chivalier. | 


. Enure in Socage is where the Tent 


28 Fealty and certain Rent, tor all Manner 


= Of Soeage. 
Properties with thoſe of the like Nature made 
by others, Ct 
By 12 Ca. 2. 24. All Tenures by Kt.'s Ser- 
vice, and Socage in Capite are turnd in 
common Socage, and diſcharg d of Homage, 
Livery, primer Seiſin, Mardſhip, Fc. which 
were at Law incident to ſuch Tenures, & 


And by the ſaid Statute, am Father, thi 
he be under the Age of 21 Years, may by A8} 
executed, or by Will in Writing, diſpoſe of the | 
Tuition of his Children, ſo long as they ſhall 
be under the Age of 21 Years, to ſuch Per. 
ſons, (except Popiſh Recuſants,) and in ſuch 
Manner as he ſhall think fit. 
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; holds of his Lord by certain Service, 


of Services. And at this Day every tem- 
poral Tenure of a common Perſon is in So- 
cage. For tho, in a ſtrict Senſe, it only 
hg::ifies that in which the Service of the 
Plough was originally reterv'd, yet largely 
taken it comprehends all others that have 
the like Effect and Incidents; as if a Role, 
Rent, or the doing the Duties oi an Of- 
fice were originally reſervd; and at Lin, 
every temporal Tenure of a Subject, that 
was not Krt.'s Service, was Socage. 

Socagium i lem eft quod Servitium Soda, 
i. e. a Plough; and ancicntly ſuch Tents 
ought to come with their Ploughs, for ces 

„ 
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tain Days in the Year, to plough and fow r, 
the Lord's Demeſnes, or do othef Works f 2 
Husbandry. And afterwards ſuch Services 4 
were chang'd into annual Rent, and yet the 
a2e, Name of Socage remain d. | 
hich Such Change muſt be before Time of 

& Memory, for at this Day they can't be 

fitz Wchang'd by Releaſe, Confirmation, or any 

other Conveyance ſo long as the Seigniory 


the remains, and in ſome Places they (till do Oo 
At Wſuch Services with their Ploughs to their ö 
the Lords. | 
hai Eſcuage certain makes Socage. If a Ten't Vid. ſupra 


Per- had holden by Homage, Fealty, and Ef- 116. 
ſuck I cuage, viz. by an Half-penny, when Ef- 
cuage run at 40s. he was Ten't by Socage. 87% 
1. Becauſe his Tenure was certain. 2. The 5 
Half penny was not paid every Time when 
Eſcuage was aſſeſs d. = 
ent To hold by certain Rent for Caſtte-guard 
rice, is Socage, but tho a Sum in Groſs were 
aner voluntarily paid for it, the Kt's Service re- 
em. main'd; and where-ever Tei't ought to do 
So- it by himſelf or another, it was Kt.'s Ser- 
only vice. 8 | 2 
the Whenever the Ten't holds of the Lord by 
gely Rent, this is Rent-Service, becauſe it is ac- 
navel companted with ſome corporil Service, 
Cole, Fealty at leaſt, in Reſpect whereof the 
O.. Lord may dittrain of common Right, 
u, If Ten't in Socage die, his Herr being 
tha under 14, Whether he be his Iſſue or Cou- 
ſin Male or Female, the next of Blood to 
Soc, the ter, to whom the Inheritance can't 
ens deſcend, hall (if the Fal her appoiot no o- 
ce. er Guardian, as be may dv by 12 Ca. 2. 


24.) 


24.) be Guardian of his Body and Land, 
till his Age of 14, as if the Land deſcend 
from the Father, the Mother, or other next 
Couſin of the Mother's Side, ſhall be Guar- 
dian in Socage, & fic e converſo, - here 
Lind deicends from the Mother. But the 
Civil Law appoints him to be Guardian 
that is to inherit next, which our Law 
ſays, is committere ovem Lupo. 
Guardian in Socage ſhall take the Profits, 
and render an Account ot thein to the Her, 
when he comes to the Age of 14, who at 
that Age may ouſt the Guardian, an] gc- 
Co. L. oo. b. cupy the Land himſelf & At Law. Execu- 
tors could not have an Action of Account, 
nor could any but K. have ſuch an Ac- 
tion againſt them, for Matters of Account 
lie ſo much in Privity between the Parties, 
that thoſe who are Strangers thereto. can 
neither tell what Allowances ought to be 
wade ” the one Party, or what might k 
alledg'd in Diſcharge of the other. But y 

M. 2. 23. If the Heir make his Will, (whi 
A he may do at his Age of 18.) his Execu- 
tors ſhall have an Action of Account againſt 
Guardian in Socage, and by 25 E. 3. 5 
Executors of Executors may have ſuch Ac- 
tion, and by 3 Ed. 3. 11. Adminilirators, 
and by 40 5 Anne 16. an Action of Ac 
count lies againſt the Fxecutors of a Guar- 
dian, Bailiff, or Receiver. The Guardian 
ſhall be allow'd his reaſonable Colts and 
Exyences in his Account, aud if he marry 
the Heir under 14, be ſhall account to him 
or his Exccutors for the Value of it, tho he 
took uothuig; unleſs he marry him to ſuch 
. | e Marriage 


Of Socage. . - 
Marriage as is as much in Value as the 
Marriage of the Heir. If a Raviſher mar- 
Wry the Heir, the Guardian ſhall have a 
| y of 1 5 Ward ou 2 

4) the ity 0 2. 35.) an all Co. L. 89 
2 the Value of the a and ac- ( 3 
ount to the Heir for it. 3 
The Grandmother recovering the Heir 
in a Writ of Raviſhment of Ward againft 
the Stepmother's Husband, was bound by 
Rule of Court to find Pledges pro nutritura 


a. 7 
B. 


o at Wcredis, & cuſtodia evidentiarum. 

go It the Guardian marry the Heir after 14, 
ec Me (ball not account for it, for the Heir at 
unt, What Age is out of his Cul ys | 

Ace If a Man die ſeis d of a Rent Charge, 
unt (Common, or ſuch like Inheritances which 
tics, Nie not in Tenure, (and diſpoſe not of the 
car Cuſtody of his Child,) the Heir may chuſe 
Eis Guardian; if he be ſo young that he 

t Kan make no Choice, it is molt fit that his 
t b ext Couſin, to whom the Inheritance can't 
nch leſcend, ſhould have the Cuſtody of him, 
ecu nd whoever takes the Rent, Cc. is charge» 
int ble in Account. But if he have any So- 


age Land, the Socage Guardian ſhall take 
he Rent Charges, Cc. into his Cuſtodyj. | 
If the younger Brother die ſeiſed jn. 88. 


ors f 
* eaving Iſſue under 14, the Elder, not the 
uar- 11d dle Brother, (ſhall be his Guardian in 
lian Wocage, for in equal Degree the Law pre- 
and ers him. But if Ten't T. have no Bro. 
ary er er Sifer, and die, leaving Iſſue un- 
him er 14, the next Couſin of the Father's or 
7 he other's Side, that firſt ſeiſes the Heir, 


hall have the Cuſtody of him, for the Re- 
lation 


Regiſter 
162. a. 


being under | 4, the next © ouſin. of the Part 


e converſo. If a Brother purchaſe Land in Fes, 


| Leper removed, can't be Socage Guardian, 


ol the Half Blood ſhall not be Guardian nM 
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lation on both Sides is equal, and no Cauſe 
pears, nhereſore either Teal be preferr'd, — 
be, that firſt takes Care of the Heir, ſhews him. 

elf io be moſt concern d for his Intereſt, But if 
Donces in Frank marriage die, thei Iſſue 


of the J onee, that was the Cauſe of the 
Gift, (being not inheritable to the Donor's 
Revn,) (hall have the Cuſtody. A. ſeiſed 
of ſome Lands as Heir to his Father, and of 
others as Heir to his Mother, dies, leaving 
Iflue under 14: The next Couſin of either 
Side, that fir(t ſeiſes the Body of the Heir, 
ſhall have the Cuſtody of him, and the 
next Couſin of the Father's Part ſhall enter 
into the Lands of the Mother's Part, & ſee 


and die without Iſſue, and the Land de ſcend is 
the younger Brother, being under 14. Q 15 
ſhall be his Guardian in Socage, ſeeing wht- 
ever is of the Blond of the younger Brother, 
muſt alſo be of the Blood of the Elder, aud 
conſeqaently capable of Inheriting. 
If A. be Guardian in Socage of B. under 
14, he ſhall be Guardian in Socage of - 
other Infant whom B. ought to be Guardian 
of, as being his next Couſin, pur Cauſe dt 
gerd, and an Action of Account lies again 
him. | < : 
An Infant, Ideot, Lunatick, non compo!, 
one Blind and Dumb, Deaf and Dumb, oi 


Nor any to whom the Inheritance may pol 
ſibly deſcend, therefore the Elder Brother 


Socagt 


07 Focage. 


ap ocage to the younger Brother being Heir 

and to = Father of Burgh Engliſh Lands. 8 

im. The Father being Guardian in Socage, 

it if Wall account with the Son for the Profits, 
or otherwiſe it would be more for the Son's 

Part WM 4dvantage 10 have another for his Guardi- 

the Nn than Gis Father; but where the Father _ 

vr: iad the Cuſtody of the Pody of his Heir 117. P. 

iſed WMA pparent, in ReſpeR of his natural Right, 

d of hc ſhould render no Account to the Heir 

ing or n hat the Father m ig hi receive on ſuch 

ther Account, would 1 have belong d not 

leir, Fo the Heir, but to the Guardian in Kt. 3 

the Service, = | 

nter Guardians are either by Common Law, 

ſe Htatute, or Cuſtoin. 8 

Fee, By Common Law, there are four Kinds 

f Guardians, viz, Guardian in Chivalry, 

v0 ocage, Nature, and Nurture. Fe 1 

20+ There are two Kinds of Guardians by 3 39+ 

ther, Mtatute. 1. By 3 & 4 PH & AM. 8. the 

ani Mather or Mother, (after the Father's 


Death) or any other appointed by the Fa- 


nder her by his laſt Will or AR in his Life, 
" at all have the Cuſtody of Female Children 
din Ver the Age of 16, and no one ſhall take 
e d em an ay without Conſent of ſuch Perſons, 
aint der ſevere Penalties in the ſaid Act 


725 


131. 


vention'd, and by 12 Ca. 2. 24. Fathers Vid. ſupra 


np 47 4p point Guardians for any of their Chil- 3. 
), ren. | A. : 
lian. 3. There are alſo Guardians by Cuſtom, 
pol: s of Orphans by the Cuſtom of the City of 

other ondon. | | A J\ 
in in Guardianſhip in Socage is not forfeited 


y Attainder, nor ſhall Husband of Guar- 
| dian 


"OW os © * nd #5 [EG * 
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" dian in Socage have the Guardianſhip by 

Survivor; for ſuch Guardians have nuhing 

to their onn Heneſit, but are only intruſied 

fo manage the Land of the Heir, for hi 

Benefit, with that Affection which cannot bf 

expected from Strangers. Guardian in 580. 

cage cannot preſent to a Benefice, becauſe 

Vid. ſup. 25. he cannot account for it, and if be ſhould 

have Power to preſent, he might be tempted 

(a) 2 Cro. 10 make an Advantage of it. But ſome (a) hat 
99 , ſaid, that ij” the Heir be within the Age of 

Diſeretion, the Guardian may preſent. | 

2 Cro. 99. Theſe Words of the Statute of Marl. 

bridge 17, that the Guardian ſhall anſwer 

the Heir cam ad Legitiman e/Etatem per- 

venerit, are underſtood ſecundum ſubjeltan 

materiam of his Age of 14, for that is his 

lawful Age as to this Purpoſe. Neither 

Marlbridge 23. which gives a Capias in 

Account againſt Bailiffs, nor W. 2. 11. 

which appoints Auditors te take Account 

of Bailiffs, Sc. extend to Guardian in 

Socage. „ 

If a Guardian in Socage, Bailiff, Recet- 

ver, or Factor, be robb'd without their Pe- 

fault, they ſhall be diſchargd ſo far on 

their Account; ſo ſhall not a Carrier, for 

he has his Hire. If one take Goods to be 

fafely kept, or to be kept for another, and 

be robb'd, he ſhall anſwer for them. Be 

the contrary has been of late reſolv d, for i 

feems unreaſonable that he, who without 4 

uy Gratuity does a frindly Office for as 

other, and is in no Default, ſhould be a Sf 

ferer for his Kindneſs, If Goods pledged 

| — M 


142 


91. 


" os _ * * N W 88 88 
* 1 — q Eta.” ts Is Crna * * 7 TTY T4 * W * 2 
4 9 1 
A * 3 N 2 1 . n 
* ? ba 
4 * 
4 


. 
* 


Y Sveag ert. 
his Heir being within Age; for the Right 


ef preſenting to a void Church is in Nature 


of a Choſe in Action, and is rather a Truff 


than an Intereſt, but where the Tenure is 


of a Subject, the Executors ſhall preſent; 


For tho the Law make ſuch a Conſtruction in 


Favour of K. 1 ho 1s always preſumed to all 
with the greateſt Honour, yet all Subjetts ſtand 
in equal Degree, | . 
very Tent in Socage, and every Ten't 
by Kt. s Service (before 12 Ci. 2. 24.) was 
bound to give the Lord Aid; for the ma- 
king of his eldeſt Son a Knight, ar*the Age 
of 15 Years, and for marrying of his Daugb- 
ter at the Age of , * | 
After the Death of Teu't in Socage, his 
Heir of what Age ioever he be, ſhall pay 
to the Lord tor Relief as muclr as. the an- 
nual Rent amounts to, whether it were re. 
ſerv'd in Money, or any other Thing of 
Engliſb or Foreign Growth, or Manutic- 
ture; and if he hold by t&n Shitlings pay- 
able evety 2 or 3 Years, he thall pay ten 


Shillings for Relief: And it is due to the 


Lord preſently, and he may diſtrain for it 
forthwith after the Death of the Ten't. 
If the Ten't hold by the Rent of ten 
Shillings or a Pair of Spurs, he may pay 
which of them he will for Rent, and io 
may his Heir for Relief. But if the Tent 
be not ready to pay one or the other when 
he ought for Rent, or if the Heir be not 


ready upon the Land preſently, (i. e. 2 


ſoon as conveniently he may, ) after the 
Death of his Anceſtor, to pay the one ot 
the other for Relief, the Lord ey 

| ar 
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0) Sorage. | 143 
for which of them he pleaſes. But if ei- | 
ther of them be tender'd according to 
Law, and there be none on the Lord's Part 
ready to receive it, the Lord can afterwards 
Idiſtrain for that only which was tender d, 
but for that he may diſtrain whenever he 
leaſes, ; 

N If the Ten't hold by the Rent of ten 
Shillings, or doing 19 many Days Work at 
Harvelt, or atlendiug on the Lord at Chri- 
mas, ten Shillings mutt be paid tor Relief, 
for of Corporal Work or Labour no Relief 
is due. Yet it has been ſaid, that the Service » Boll. A. 
of doing ſo many Days Work at Harveſt ß. 
may be doubled, for it is not perſonal 10 the 

his Ten': but may be done by himſelf or another, 

and no particular Time is preſcribed for the 

doing of it, but only that it be done with- 


— 


"oli Farocf; bur it is impoſſible 1 double the 

of M7 Aitendance on his Lord at Chriſtmas, 

2 NM. | | 

Jays If the Ten't hold of his Lord by a Roſe, 92: 
ten Nor ſuch like periſhing Fruits of the Earth, 


hich can't be kept, and die at a Time 

len they are not Tipe, . the Lord can't | 
diſtrain for his Relief before the Time when = 
by the Courte of Nature they*may be ripe, - 5 


pay enim ſpeclat nature ordinem. 

o Tho the Ten't doing Fealty ſwear to do 
enteo tlic Lord all Manner of Services due, 
chen et one may hold by erp only for all 
not Manner of Services; and in that Caſe, when 
e. e has done it, no other Service is due: 


or every Ten't ought to do ſome Service 
o his Lord, left in Time it ſhould be for- 
zotten that he holds of him, and * = 
5 | or 


/ Frankalmoine, © 
Lord might loſe his Eſcheats, Forfeitures, 
&c. And inaſmuch as Fealty is incident to 
every temporal Tenure, and the Lord at 
firſt would have no other Service, it is 
Reaſon that he ſhould have that. | 

Every Leſſee L. or V. ſhall do Fealty to 
the Leſſor, for they hold of him, and there 
can be no Tenure without ſome Service, 
becauſe the Service makes the Tenure; 
but bare Ten t at Will ſhall not do Fealty, 


Enant in Frankalmoine is where an 
| Eccleſiaſtical Corporation, whether 
Regular, or Secular, Sole or Aggregate, holds 
in Frankalmoine, that is to ſay in Latin, in li. 
berã Eleemoſynd: Thoſe Eccleſiaſtical Perſon 
were called Regular, that lived under cer 
tain Rules, and had vow'd true Obedi- 
ence, wilful ng, and perpetual Cha- 
ſtity. Others for Diſtinction-iake were cal · | 
led Secular, as Biſhops, &c. ES 
England's Eccleſiaſtical State 1s divided 
into two Provinces, or Arch-Biſhopricks 
The Arch-Biſhop of Canterbury is ſtiled 
Metropolitanus & Primas totins Anglia. Ibe 
Arch-Biſhop of York, Primas Anglia. Ihe 
Firſt has under him Kocheſfer his principil 
Chaplain, London his Dean, Wincheſter bi 
Chancellor, and all the others except Tin. 
Cheſter, Durham, Carliſle and Man Aud 
every Arch-Biſhop, and Biſhop, has bi 
Dean and Chapter. | 


for he has no certain Eſtate. : . 
f 
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, Every Dioceſe is divided into Archi- Dea: 
conries, whereof there be 60, theſe into 
Deaneries, Deaneries into Pariſhes. | 
Anciently a Man could not alien Land 


S which he had by Deſcent but only to God 
in Frankalmoine, or to one of his Blood in 


re Frank- marriage, or to a Servant in Remune- 
e, ¶ratione Servitii. 3 | 

e; Tho the Covent were dead in Law, and 
could only aſſent unto Acts done to or by 


the Abbot, yet a Feoffment made to an 
Abbot and Covent and their Succeſſors 


an take a Fee without Deed, and by the Word 

het Frank or Pure Alms, without the Word yia.cup.1s. 
las ucceſſors; but a Corporation Aggregate 

- vany Perſons capable could never take 

on ithout Deed, tho they may without the 

= Vord Succeſſors. "6 : 

e . 


a A pou 5 Latin theatre wr 4 95. 
-e Senſe ſignifies any Body of Ecclefi- co zzg. 
cal lieh, a or Secular, whoſe Aſſent (4 B. AY 
N equired to the Acts of a Superior, but 
ide rictly it ſignifies Clericoram Congregatio 
IK. % uno Decano in Eccleſi2 Cat li 
tiled nd of this Sort ſome are ancient, others 
ater. The later are twofold, fir ff, Thaſe 
Tir anflated by Henry 8. in the Place of Ab- 
dots and Covents, or Priors and Covents, 
vhich were Chapters while they Rood, 
-condly, Thoſe founded by Henry 8. for 
is new Eiſhopricks. The ancient Deans 
$ by ome in by Conge d Elire, and the King 
iving his Royal Aſſent, are confirm d by 
be Biſhop; thoſe newly tranſlated, or 
OE H founded, 
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do ſuch Spiritual Services, becauſe the Ec- 


vice, if the Ten't do what is now autho- 


Act of Parliament. | 
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/ Frankalmoine, * 
founded, are Donative, and by the King's 
Letters Patents are inſtalled, _. 

None can take a Fee in Frankalmoine, 
but Eccleſiaſtical Perſons, being Bodies Po- 
litick, as Biſhop, Parſon, & c. or Incorpo- Wh, 
rate by Letters Patents, or Preſcription. | 

Ten'ts in Frankalmoine were bound of WM; 
Right to make Prayers for the Souls of WM} 


their Founders or Grantors, and their Heirs, 


which were dead, and the Proſperity of 
thoſe which were alive, and the Law 0 
elteemed ſuch Spiritual Services to be bet- a. 
ter for the Lords than the doing of am p 
Temporal Services, and for this Cauſe and t! 
becauſe the Word Frankalmoine excludes 
all Temporal Services, Ten'ts in Frankal- 
moine are not bound to do Fealty. 

They were ſaid to be bound of Right to 


cleſiaſtical Law compelled them to do them, 
for Want of Remedy and Want of Right is 
all one. But late Statutes having altered 
the Manner of Celebration of divine Sei- 


riz d, it is ſufficient whether he hold in 
Franka lmoine or by particular divine Sei- 
vice, and if he held in Frankalmoine be 
fore, he holds in Frankalmoine ſtill, for 
that was the original Tenure, and every one 
is Party, and preſumed to conſent to al 


If Ten'ts in Frankalmoine neglected to ſa 
ſuch Maſſes, Cc. they could not be d 
ſtrain d for ſuch Default, for every Diftrel 
muſt be for ſomething certain; but |! 

Frankal: 


— 


e Frankalmoine. 
| WH Frankalmoine, nothing in certain is re- 
fery'd; and in Avowry, Damages cannot be 
» Wl rccovercd for what is neither Certain, nor 
can be reduced to Certainty, for oportet quod 
* Wl cer:4 res deducatur in judicium; but to hold 
by Shearing all the Lord's Sheep depalturing 
in the Lord's Manor, 1s certain enough by 
Reference to the Manor which is certain. 
But the Lord ought to complai of ſuch 


Default to the Ordinary, or to the Viſiter, 
lit any were appointed by the Foundation,) 
and hey ought to puniſh the Fault, and 
provide againſt it for the future. Where 
d the K. is Founder, regularly the Ordinary 
e hall not be Viſiter, but the Lord Chancel- 
l. lor, unleſs a ſpecial Viſiter be appointed 


on the Foundation. 

There are two 8 in England, 
dne of which is Eccleſiaſtical, limited to 
ſpiritual and. particular Caſes, weich has 
onuſance of Matters where the Riglit is 
Spiritual, and there is Remedy only by 
hat Law. The other is Temporal and Se- 


0-Wcular, and guided by the General and Com- 
ß non Law. ; 5 
9 If the Spiritual Tenure be by certain di- 


vine Service eſpecially expreſs d, as to chant 
als every Friday, or to give 100 Pence 
uch a Day in Alms; this is not Frankal- 
noine, for in that nothing certain is men- 
toned, but this is called Tenure by divine 
ervice, and he that holds by it ſhall do 
ealty; and if the Service be neglected the 
ord (hall diſtrain, and in his Avowry re- 
over Damages, and if Iſſue be taken on the 

H 2 mt - 


148 Of Frankalmoine. 
Performance of it, the Jury ſhall try it, in- 
aſmuch as the Service 1s certain, tho' it be 
Spiritual, and whereyer Common or Statute 
Law gives Remedy in foro Seculari, the Co- 
nuſance belongs to the King's Temporal þ 
Courts, whether the Matter be Spiritual or 

Tempora], unleſs the ſame Statute, which 
gives a Remedy in the Temporal Court, 
lave the Juriſdiction of the Eccleſiaſtical 
Courts. 353 
97. Fealty is incident to all Services, for 
= which the Lord may diſtrain. 

Tenure in Frankalmoine is ſo free, that, 
as it is ſaid, a Rent reſerv'd on a Gift of 
Land to hold by ſuch Tenure 1s void ; and 

no one that holds by it can be charged 
with a Corody; and Land fo holden 
can't be ancient Demeſne in reſpect of the 
Charges incident thereto; and it any Cet 

tainty were reſerved on the original Grant, 
the Tenure is not Fravkalmoine. 

There were 118 Monaſteries founded by 
Kings of England, whereof ſuch Abbots and 
Priors, as were founded to hold. per Bar 
niam, and called by Writ to Parliament, 
were Lords of Parliament : Of theſe there 
were 27 Abbots and 2 Priors, The Abbot 
of Feverſham, tho he held by Barony, yet 
never ſat in Parliament, becauſe he w 
never called by Writ. All Engliſh Biſhop 
were Originally founded by the Kings « 
England, to hold by Barony, and have be 
called by Writ to Parliament. The Biſhg 
of Wales were founded by the Princes 
Wales, who held of the King as of It 


Crown, and when the ſaid Princes of = 
| | - 
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Of Frankalmoine. 
n- Wl forfeited their Principalities, the Patronages 
be Wor them were annex'd to the Crown of 


ne England, and the faid Biſhops have been 


o- called by Writ to Parliament, and are 
ral I chargeable with Penſions and Corodies. 

or Ten't in Frankalmoine ſhall do no Feal- 
ich ty, as is aforeſaid, in reſpect of the Spiri- 
art, WMtual Service that he is bound to perform, 


cal but Ten't in Frank- marriage ſhall do it till 


the fourth Degree be paſs d, and the Alienee 
for of Ten't in Frankalmoine ſhall do Fealty, 
for if they ſhould do no Service, the Land 
hat, Wwould be holden cf no Man; for avoiding 
t of of which luconvenience the Law creates the 


and Pervice of Fealty, which is the loweſt that 


red ran be, and incident to every Tenure except 
den Frankalmoine. | 
the Since the Statute of quia Emptores, if a 
Cer rant be made to hold in Frankalinoine, 
tant heſe Words in Frankalmoine are void, for 
dne can hold of Frankilmovine of none but 
d by he Donor, but by that Statute no Man can 
s and&ive Lands in Fee to hold of himſelf; there- 
Bar- ore at this Day, if Land be given to hold 
nent, n Frankalmoine, with a Diſpenſation of 
ther he Statutes of Mortmain, (which ought to 
\ bbotWWave been made by K. and all the Lords 
y, JalWnediate and immediate, bat now by 7 & 
$ Gul.3. 37. it may be granted by K. alone of 


12s coffee hal! hold of the ſame Lord of 


e ber hom the Feoftor held by the lame Services. 


ibo go that none can hold in Frankalmoine but 
ices Wy Preſcription, or by Force of a Grant 
of Made before that Statute to hold in Frank - 
f M moine, or made ſince the Statute by the 


1 King 


ſhop hom ſoe ver the Lands are holden.) Yet the 
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Of Frankalmoine; 

King, (who is not reſtrained by it,) or by 
a Subject licenſed by the King, and all the 
Lords mediate and immediate, to make ſuch 
Grant, for alienatio licet prohibeatur, conſen- 
fa tamen omnium in quorum javorem prohi= þ 
bita eff, poreft fieri, + uilibet poteſt renun- 
ciare juri pro ſe introducto. And if a Lord 
confirm the Eſtate of a Parſon, to hold of 
him in Frankalmoine, ſuch Confirmation 
changes the Tenure. by which he held be- 
fore into Frankalmoine, and is not with- 
in the Statute of 344 Empiores, but remains 
as it was at Common Law, and 1s good, be- 
cauſe no new Service is reſerved by it to the 
Lord, but only that the Parſon ſhall hold 
of him which he did before; 

If the King licenſe to alien to an Eccle- 
ſtaftical Perſon, there is no Need of a non 
Obſtante of the Statutes of Mortmain, for 
where it is the expreſs Purport of the Kings 
Grant to enable a Man to do a Thing which 


is prohibited, it ſhall not be ſaid that the 


K. knew not of the Prohibition ; but ſuch 
Licence does not diſpence with the Statute 
of quia emptores Terrarum, unleſs it be ex- 
preſly mentioned. 

The Words of the Statute of quia Emp- 
tores are Dominus Rex in Parliamento, &c. ad 
inſtantiam magnatum Regni ſui conceſſit, which 
being in an ancient Statute, are as effectual 
as Amhoritate Parliamenti conceſſit, &c. And 
being entered on the Parliament Rolls, it 
ſhall be intended that the King, Lords, and 
Commons aflented : And the ſaid Statute 
being a general Law, the Judges ſhall de- 
termine whether it be a Statute or no. * 


> £ * 0 9 
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Of, Frankalmoine. | 151 
The Tenure in Frankalmoine is ſo appro- | 
priated to the Grantor and his Heirs, or 
Succeſſors, that, like the Founderſhip of a 
Houſe of Religion, Tenure by Homage 
Anceſtrel, or the Privilege of bringing a2 
Writ of contra formam Feoffamenti, or Colla- 
ti»nis, it cannot be transferred to any other. 
Therefore if the Meſne, of whom the Tenant 
holds in Frankalmoine, die without Heir, 
(by Reaſon whercof the Meſnalty Etchcats, 
and drowns the Seigntory Paramount,) the 
Ten't thall hold of the Lord Paramount by 
Fealty only, for ſuch Lord coming into. the 
Place of Meſne, can claim no Services that 
14 ere not due to him, except Fealty, which is 
incident to every Tenure, but ſuch Lord 


tee Wall hold of his Lord Paramount by.the 
name Services by which he held of him be- 
cor Pore, for the Privity between them is not chan- 


ped, If ſuch Meſne releaſe to his Ten't in 
rankalmoine, he thereby extinguiſhes the 
eſnalty, and the Ten't ſhall hold of the 
ord Paramount by Fealty. And Q. in this 
aſe if he ſhall not hold alſo by the other Ser- 
ices by which the Meſne held, for it ſeems un- 
eaſonable that the Lord Paramount ſhould be 
brejudiced by the Act of his Ten t. 155 
A Man can't reſerve a Rent to his Heirs, 
xcluding himſelf; for in his Life- time they / 
ant take, nor can they take that by e- 
cent from him which he had not himſelf. + 
herefore if one have granted Land in Fee, / 
fore the Statute of quia Emptores, to hold. 
{ his Heirs, ſuch Reſervation had been 
od, and the Ten't ſhould have holden of 
he Grantor by the ſame Services by which 
H. 4. ae. ©. 
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Ab. 447. 


(a) 2 Kolbs Heirs, the Reſervation is void, (a) and the 


vices by which he holds over. 


(uri Claudendd. 


mon Law, is Summons, Attachment, aud 


Of Frankalmoine. _ 
he held over. And at this Day, if a Man 
make a Gift 1n Tail reſerving a Rent to his 


Donee ſhall hold of the Donor, by the ſame Ser- | 


ioo. As the Ten't in Frankalmoine is bound 
to do ſuch Divine Service as the Law re- 
quires, ſo is the Lord in Conſideration 
thereof bound to- acquit him, i. e. to keep f 
him quiet from Entries, and Moleſtations, 1 
for any Services iſſuing out of the Land to Bl 
any Lord above the Meſne. But he is not 1 
bound to acquit him of Suit real to a Leet, t. 
Torn, or Hundred, for that is not due from 
one as Ten't, but as Reſident in ſuch a Ju- WF 
riſdiction. | | | tl 
One may be bound to Acquittal three V 
Ways. 1. By Deed. 2. By Preſcription. 
3. By Tenure. And by Tenure five Ways, Wt! 
1. By Owelty of Services. 2. By Tenure I. 
in Frankalmoine. 3. By Tenure in Frank- With 
og marriage, 4. By Tenure by Reaſon of th 
(6) Litt. Dowes. 5. By (b) Tenure by Homage Ance- WI) 
Sect. 144. fire). tu 


If ſuch Ten't be diſtrain'd by a Lord 
Paramount, the Meſne may put his own 
Beaſts into the Pound inſtead of the 
Tents. x | 

A Man may hive 6 Writs, quia Timet, 
before any Diſtreſs, Moleſtation, or Im- 
pleading. 1. A Writ of Meſne. 2. A War- 
ranti: Charte. 3. An Audita Querela 4 A 
Atonſtraverunt. A Ne injuſte Vexes, 6. N 


The Procets in a Writ.of Meſne, at Com- 


Diſtrels 


e Frankalmoine. 


Writ is brought. And the Plaintiff ſhall 
have 1 to recover his Acquittal ; 
and if he be diſtrein d, or damnified, his 
Damages and Coſts. And the Plaintiff in 
a Writ of Meſne may ſtill chuſe ſuch Pro- 
ceſs, or the Proceſs given by W. 2. 


forcjudged of his Meſnalty, in two Caſes, 
ven by that Statute, 2, If he ſuffer the 
to be diſtrein'd a ſecond Time. 

A Fore-judgment againſt Baron and 
Feme, or againſt a Ten't in Tail, ſhall bind 
the Wife, or Mlue till they reverſe. it in a 
Writ of Error. 5 | 


the Meſne is fore-judged are to this Effect, 


: That the Meſne thall loſe the Services of 
k- the Ten't, and that the Ten't ſhalt hold of 
of Withe Lord Paramount by the fame Services 


by which: the Meſne held. Therefore if 
two Jointenants bring a Writ of Meſne, and 
one of them be ſummon'd and ſever'd, the 
other can't fore-judge the Meſne, for he a- 
lone can't be Attendant to the Lord Para- 
mount as the Meſne was.. And if there be 
wo Jointenants Meines, and one make 


be no Fore- judgment, the Meſnalty 
continuing in him that made no Default, the- 

ent cant hold by the ſame Services by which: 
bob the Meſnes held, | | 


H 5 The 


Diſtreſs infinite, in the County where the 


By Force of W. 2. the Meſne ſhall be 
1. If he do not appear upon the Proceſs gi- 


Ten't, after he has recovered his Acquittal, 


The Words of the Judgment by which 


Default, and the other 2 there can 
or 
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Of Homage Auce ſtrel. 

The Fore · judgment of a Meſne who is. a 
Diſs or ſhall not bind his Diſsee; ſo nei- 
ther ſhall a Fore- judgment of a Ten't being 
a Diſs or, bind his Diſs'ee. 

The Fore- judgment of a Daughter binds. | 
the Son in Ventre ſa mere born after, and. 
the Fore - judgment of the Heir of a Man 
profeſs d did bind the Anceſtor being af- 
terwards deraigned, for in both Caſes the 
— fore-judged. alone had Right at tlie 

ime. 9 1 

A Biſhop, & r. can t be fore- judg d, for he 

alone can't prejudice the Cliurch. | 


There muſt be but one Meſne between 
the Lord diſtraining, and the Tenant di- 
ſtrained, by the expreſs Words of the f 
Act. : 1 

0 
Of Homage Auceſtrel. R 


T Eourc by Homage Anceſtrel was where t. 
the Ten't held by Homage, and he and *! 
tis Anceſtors had Time out of Mind holden. Wi © 
of: the Lord and his Anceſtors or Predeceſ- BW !! 
ſors by Homage, and done Homage to them.. 
And the Lord, that had receiv'd Homage of 
ſuch a Ten't, was bound to warrant him 
when impleaded of Land fo holden. And 
ſuch Ten t was not bound to attorn to the 
Lord's Grantee in a per que. Servitia, un- 
leſs the Conuſee would grant to warrant the 
Land to him. And there was a Writ 4 
Homagio 1 — to compel the Lord to e- 
ceive the Homage of ſuch Ten't for the 
Benefit. of his Warranty, EN 


| Such 


ET 
* 


Of Homage Auceſtrel. 

Such Tenure likewiſe bound the Lerd 
to Acquittal, | 

If the Lord being vouch'd by Force of 
fuch Tenure, had demanded what the 
Ten't had to bind him to Warranty, and 
the Ten't had fhewn that the Land was 
holden by Homage Anceſtrel, Cc. if the 
Lord had never received Homage of the 
Ten't, or his Anceſtors, he might have 
diſclaim'd in the Seigniory, and ouſted the 
Ten't of the Warranty, and by ſuch. Diſ- 
claimer the Seigniory was extinct, and the 
Ten't held of the next Lord. But he that 
had receivd Homage could not diſclaim. 
And a Tenant in Frankalmoine is ſo much. | 
favourd, that the Lord in a Writ of 
Meſne brought by ſuch Tenant can't dif- 
claim. „ | 5 

Voucher, in Latin Vocatio, is when the 
Ten't calls another into Court that is bound. 
to warrant the Land, i. e. either to defend 
the Right againſt the Demandant, or yield 
other Land in Value. It can be only us d- 
in Actions wherein a Freehold or Inheri- 
tance is demanded, except only in a Writ 
of Ward, in nhich tha a Chattel nere only 
demanded, yet the Tenure of the Inhert- 
tance, which is in the Realty, was. the- 
Ground of the Action. But no Voucher 
lies on the Grant of any other Chattel with 
Warranty, but an Action of Covenant, if it 
were granted with Deed ; if without Deed, 
Cale, or Deceit. | 

The firſt Proceſs in Voucher is a Sum- 
| mons ad Warrantizandam.. And if the 
uch Y ouclice. be ſummon d, and make Default, 

. a Magnum 
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102. 


: Of Homage Anceſtrel. 


Default again, Judgment ſnall be given a- 


Warranty. 
in {ome other County, out of ſuch Jurif 
does not without a Warranty tn Deed, a 


Time of the Voucher, by Purchaſe, or De- 


dats * 
9 * 


a Magnum Cape ad Falenciam ſhall be a- 
warded ; and then if the Vouchee make 


gainſt the Ten't, and for him to have in 

Value againſt the Vouchee. If the Vouchee þ 
appear, and after make Default, a Parvum 
Cape ad Valenciam ſhall: be awarded; and 
if he make Default again, the ſame Judg- 
ment ſhall be given as before. If the She- 
riff return that the Vouchee hath nothing, 
then after an Alias & Plaries, a Sequatur 
ub ſuo periculo (hall go, whereon if the 
Sheriff make the like Return, the Deman- 
dant ſhall have judgment againſt the Tent; 
but the Ten't ſhall not have Judgment a- 
gainſt the Vouchee, for he was never warn d, 
and it appears that he has nothing. And 
after ſuch judgment the Ten't may have 
a Marrantia Chartæ, or vouch again; but 
where he hath had Judgment to recover 1n 
Value, he ſhall never vouch again, (a) if 
by ſuch Fadgment he had full Benefit of: the 


Foreign Voucher: is when one impleaded 
in 2 particular Juriſdiction, vouches and 
prays that the Vouchee may be fummond 


diction, 
The Civil Law binds every Man to war- 
rant what he ſells, but the Common Law 


Law, for the Rule is, Caveat Emptor. | 
In Voucher by Force of Homage Ance- 
Are), the Land which the Lord had at the 


ſcent, 


* 9 
4 
* 


E Homage Anceſirel. _ 
ſcent ſhould be charg d; for it could not- | 
be known whether be had any from him- 

hat created the Seigniory, becauſe it had 

laſted Time cut of Mind, and it was not 

he Grant of any Anceſtor, but the Conti- 

uance ot the Privity between each Family; 

ime out of Mind, which created the War- 

anty. But an Heir ſhal) be charg d, by an 

xpreſs Warranty, only for ſuch Land as he 

as by Deſcent from Kin that created it; 

and an Heir ſhall be charg'd in a Writ of 


e WAnnvity, only in Reſpect of thoſe Lands- 

1- WSr hich he has by Deſcent from the Grantor ;- 

t, Nd for this Reaſon a Writ of Annuity will- 

a- Woot lie againſt him by Preſcription. 

d, 'Varrancia Chartæ binds: the Land from: '- 
ad he Time of the Writ, but Voucher binds: \ 


t only from the Time of the Voucher. A- 
udgment in an Action of Debt againſt an 
cir binds the Land deſcended from the 
Time of the Writ, for the Action was 
drought in Reſpect of ſuch Land; but a 
udgment for one's own Debt binds the: 
ed and from the Time of the ludgment on- 
nd y, for ſuch Action is brought in Reſpect of 
ud heperſon, and not of the Land. Iſſues re- 
il. und on a * ſhall be levied on the 
: coffee, tho' they were loſt before the Feoff- 
at- nent, for the Juror was return d in Reſpect 
aw f the Freehold'; but where the Plaintiff is“ 
on onſuit, the Land which he had at the 
ime of the Amerciament only ſhall be 
ce arg d, not what he had at the Time of 
the inding the Pledges, for he is amerced for 
De-. perſonal Default, and not in Reſpect of 
ent, is Land; but in the Caſe of the —_ 
1 » 
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Homage Anceſtrel. 
the Land is charged with the Iſues by the Shes 
riff 's Return, and cannot be diſcharged bat by. 
the Appearance of the Ten't. | 

If the Feoffor bind ſpecial Land to War- 
ranty, his Perſon is hereby bound, but not 
the Land, unleſs he have. it at the Time of 
the Voucher. | 9 5 

A Body Politick can't hold by Homage 
Anceſtrel, but Land might be ſo holden of 
a Body Politick, provided the Tenure con- 
tinued in the Blood of the Ten'ts, and the 
Privity of Succeſſion continued in the ſame: 
Body Politick; and if a Prior and Covent 


had been tranſlated to a Dean and Chapter, 
the Ten'ts, that held of them by ſuch Te- 


nure before, held ſtill by the ſame, for 
the Body was never diffoly d, but in Effect 
remain'd. 

No Sole Corporation, or Head of a Cor- 
poration Aggregate of many Perfons dead 


In Law, can diſclaim, for the Law would 


never truſt one ſingle Perſon with the Pow- 
er of diſpoſing of the Inheritance of his 
Houſe. But if an Abbot or Prior had dil: 


claim'd in a Quo Warranto brought by K. 


this ſhould have bound their Succeſſors; 


fo ſhould their Confeſſion of the Action 


in a Writ of Annuity, becauſe it can't be 
fallify' d by. an higher Action; and a Re- 
covery in a real Action againſt them, or 
a Fine levy'd. by them bound the Succeſ. 
fon. till they had avoided it in a Writ og 

ight. : 4 
f an Abbot, Cc. had ſuffer d Judgment 


in an Action ol Debt, or acknowledged 4 


Statut 


Of Homage Auceſtrel. 
Statute, or Recognizance, with Conſent of 
the Covent, or without, the Succeſſor could 


but a Chattel. a : 3» 
If ſuch Ten't had alien d, his Alienee 
ſhould not have holden by Homage Ance- 


trel, nor ſhould the Alienor himſelf, if he 


ge ind after taken back a State in Fee, for the 
of. Wkininterrupted Continuance of the Privity 
n- Win the Blood of the Ten't was diſſo ly d by 
he he Alienation. So if ſuch Ten't had made 


ne: Feotfment on Condition, and re- entred 
nt or a Breach, he ſhould not have holden 
er, yy Homage Anceſtrel again. As if ceſtayque 
e- ſe had made a Feoffment on Condition 


fore 27 H. 8. and re- enter d for a Breach, . 
> ſhould have detain d the Land againſt 
he Feoffees, for the whole Eſtate and Pri- 
ity was for the Ti me taken out of them, 
nd thereby difloly'd for ever. If a Ten t 
dy Homage Anceſtrel were vouch'd by his 


W- WW licnce, yet could he not vouch the Lord, 
his Wor notwithlianding the Vouchee comes in 
dil: n Privity of his former Eſtate, as to many 
K. {WF urpoſes, yet ſuch Vouchee could not come 
5; as Tent by Homage Anceltrel, as to- 
non ins Purpoſe, becauſe by the Alienation the 
t be rivity between him and the Lord was diſ- 
Re-{ontinu'd. But if ſuch Ten't had made a 
„or ift in T. or Leaſe L. he might have vouchd 
cel. ne Lord, in Reſpect of the Rev 'n, which 
it ole held of him by the ſame Tenure by 


rhich he held the Land in Poſſeſſion. And 


nent he had loſt the Land in a falſe or feign'd: 
xc ion, yet the Privity remain d. 
tu Ts | 


The 


ot have avoided Execution, becauſe it was- Vide 43 El. 
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Of Homage Auceſtrel. 

The Ten't who had: once done Homage 
was not compellable to do it again to any 
Heir, or Alienee of the Lord; but Feal:y 
1s incident to every Attorument. If the: 
Lord had been ſeis d in Tail, and diſconti- þ 
nud, and taken back a State in Fee, and 
receiv'd Homage, and died, his Iſſue being 
remitted to the State T. might have com- 

11'd: the Ten't to have done Homage to 
im, becauſe the Remitter defeated the 
Eſtate in Fee, in Reſpect whereof the Fa- 
ther receivd the Homage. If the Tent 
had alien'd all his Land holden by Ho- 
mage, he was not afterwards compellable 
to do Homage, but the Alienee was, whe- 
ther the Alienor had done it or no. And-if 
the Ten't had holden of the Lord as of 2 
Manor, and had done Homage to the Lord, 
and afterwards the Menor had been reco- 
ver d from the Lord by Title or Pretencs 
of Title, the Ten't was compellable to do 
it again to the Recoverer, for the Eſtate of 
him that receivd it was defeated by the 
Recovery, and a Ten't can't falſify a Reco- 
very againſt his Lord. But the Recoveren 
in a common Recovery, which is by Conſent, 
and is a common Aſſurance, whereon an Ule 
may be limited, had no Remedy to diſtrain 
for Homage, Cc. without Attornment of 
the Ten't, before 7 H. 8. 4. which gives 
them the ſame Remedy the Recoveres 
mould have had: Therefore if one makes 
Leaſe V. to begin at Michaelmas, reſerving 
Rent, and before Michaelmas ſuffer ſuch : 
Recovery, the Recoverers may diſtrain fa 
it, becauſe the Recoverers might have dont 


* 


Of Grand Serjeanty. 


oe Ml if they had not ſuffer d it; but if the 


ny Conuſee of a Fine had ſuffer d ſuch a Re- 
Ity covery of a Manor before the Ten'ts had at- 
ie WM torn'd, the Recoverers could not diftrain, 
Ni- Bll becauſe the Conuſee himſelf could not, be- 
nd re 4 C 5 Anne 16. And ſuch Recoverers 
ing Wcould not have an Action of Debt, or of 
m-: Waſte, againſt the Leſſee, before 21 H. 8. 
to 5. which gives them ſuch Actions. 

the I If the Ten't had offered to do Homage to 
Fa- his Lord, and he had refus d to accept it, 
ent ie ſnould not afterwards have diſtrain d him 
Ho- for it, unleſs he had firſt required it, and 
able Nhe Ten't had refuſed it. 

he. He that ought to do Homage, or Fealty, 
d 1 Wnuft ſeek the Lord if he be in England; 
of Hut it is ſufficient to tender Rent upon the 
ord, and. 9 3 
eco- By 12 Ca. 2. 24. Tenure by Homage is ta- 
encoliWen away, and conſequently Tenure by Homage 


> doAncefrel. 

te of | | 7 

L. Of Grand Serjeanty. 

K 

eren Enure by Grand Serjeanty is where a 
ent, A a Man holds of the King by ſuch Ser- 
Uieß ices as he ought to perform in proper Per- 


on 'o the King, as to-carry his Lance, to 
xe Marſhal, Conſtable, or Chamberlain of 


give 2/44, or by any Office concerning the 
erer9 8 i''g's Treaſury, or Adminiſtration of Ju- 
ake ice. Ec 
rving One held per Serjeantiam ad invenien- 
uch g unum hominem ad guerram ubicunqae 
n fa 4 Maria; this was Grand Serjeanty, 


cauſe it was to be done by the Body of a 


done 
| Man, 


105. 


162 
107. 


Of Grand Serjeanty. ' 
Man, and if he could not find another tg 
do it, he was bound to do it himſelf. 

To hold of K. by Cornage, i e. to blow 
a Horn to give Warning of the Enemies 
coming into England, was Grand Serjean- 
ty; to hold by it of a Subject, was Kt.s 
Servicc. 5 

Tent by Grand Serjeanty was never 
bound to pay Eſcuage, or Aid par faite. fis 


' Chivalier, Cc. So that 12 Ca. 2. 24. is declq 


rative as to this Point. His Relief is a 
whole Year's Value of his Land, over and 
above all Charges and Reptiſes, whereas 
Ten't by Eſcuage paid but the 4th Part. 
Ten't by Eſcuage ought to do his Service 
out of the Realm; theſe for the moſt pant 
within it. None can hold by Serjeanty but 
of the King. Ten't by Eſcuage might make 


his Deputy; but when Ten't by Grand Ser- 


= jeanty is to perform any High Office of State, 


or to do any Service to the Perſon of the 
King, he can't make a Deputy without Li- 
cence: But he that held to ſerve him in his 
Wars within the Realm, or by Cornage, 
might make a Deputy. | 
At Kic. 2d's Coronation, W. a Citizen 
was not admitted to hold.the King's Towel, 
but he did it by the Earl of C. his Deputy. 
One Farneval of an ancient Family was firlt 
made Kt. and then ſupported the Kings 
right Hand. Anne Counteſs of P. who held 
by ſuch like Service, was adjudged to do it 
by Deputy, becauſe a Woman can't dd it in 
Perſon. And John Earl of P. being under 


Age, and in the Kings Cuſtody, the King 


appointed 


Of Petit Serjeauty. 
appointed one to perform ſuch Service in his 
Room. : 5 
Ten't by Grand Serjeanty was faid to 
hold by Kt.'s Service, becauſe the King 
„bad Ward and Marriage of ſuch Tent ; and 
%% theſe are talen away by 12 Ca. 2. 24. yet 
the honorary Services of Grand Serjeanty ſtill 
temains. a 


Of Petit Serjeauiy. 


Etit Serjeanty is when one holds of the 
King by rendring yearly a Sword, or 
Bow, or ſuch other Things touching the 

ars, and this is Socage in Effect, becauſe 
uch Ten't is not bound to do any Thing 
n his proper Perſon touching the War. 
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iz, holden of the King as of his Crown ; 
but he that holds of him as of an Honour, 
pr as of his Perſon, (as when a Tenure in 


or no Tenure can be in Capite, but what 
as originally created by the King. An 
onour is the moſt noble Seigniory, as be- 
ng originally created by K. yet it may be 
zranted to others. 


Of Tenure in Burgage. 


Enure in Burgage is where there is an 
antient Burgh, the Tenements where- 

are holden of the Lord, whether K. or o- 
ier Lord, Spiritual or Temporal, by cer- 
ain Rent, and ſuch Tenure is but Socage. 
Burgh is an ancient Town that ſends 
| Members 


All grand and petit Serjeanty is in Capite: 


roſs Eſcheats to K.) holds not in Capite; 
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108. 


109. 
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Of Tennre in Burgape. 


* Members to Parliament. It was anciently 


Burgh incorporate, that has, or has had a 


110. 


whicli is called Borough Engliſh, 


ide ſupra 
43. 


mons and ſuch like Things, may be alledg- 


Engliſh, or Gavelkind, may be alledged in 
City, Borough, or Manor, but not in an up- 
land Town thit is neither City nor Borough. 


taken for thoſe Companies of 10 Families W1 
that were one another's Pledges, from the d 
Saxon Word Borhoe, a Pledge, whence 1 
came Headborough, Cc. A City is 24 

t 


Biſhop; and tho the Biſhoprick be diſ- 
ſolvcd, yet the City remains. Every City 
1s not a County, for it may be Part of the 
County in which it is. | 

Parliament ſo called 4 Parler la ment, 
was, before the Conqueſt, called the great 
Court or Meeting of the King and all the 
wiſe Men. The King has divers Councils 
I. The Parliament, called Commune Concilium, 
2. Magnum Concilium, the Lords in Parlia- 
ment, or out of Parliament, 3. His Privy 
Council for Matters of State. 4. Hig 
Judges of the Law, for Law Matters. 

For the greater Part, ſuch Boroughs have 
Cuſtoms and Uſages which: others have 
not; ſome have this Cuſtom, that the 
youngeſt Son ſhall inherit all his Father 
Tenements within the Borough, whether he 
were ſeis d in Fee- ſimple or Fee-tail, or of 
Freehokl defcendible, as Heir to his Father, 


A Cuſtom of deviſing Lands, Borough 


But a Cuſtom to have a Way to the Church, 
and to make By-Laws for the Reparation of 
the Church, and well ordering of the Com- 


ed in an upland Town that is neither City 
nor Borough, | by 


Of Tenure in Burgage. 

By Cuſtom. of ſame Burghs the Wife 
ſhall have Frank-Bank, i. e. (hall be en- 
dowed of all her Husband's Tenements; in 
ſome ſhe ſhall have the Whole, or Half, 

dum ſola, or caſta vixerit. In Gavelkind 
the Husband ſhall be Ten't by Curteſy, 


Od <2 


not. | 0 

By the Cuſtom of ſome Boroughs one 
may deviſe Lands and Tenements within 
„ ihem, and thereby prevent the Deſcent 


at thereof to his Heir. And the Deviſee may 


enter after his Death, and he has the Free- 
hold and Intereſt in Law in him before he 


u. Wenters, nor does he want the Executor's 


a-WConſent, as a Deviſee of Chattels real or 
ry pcrſonal does. If he be holden out, he may 
I enter, or have the Writ Ex gravi querela, 
but this lies not after actual Poſſeſſion; but 

yet is incident to the Cuſtom to deviſe, for o- 
ye herwiſe a Deſcent caſt before the Entry of 
be he Deviſee would put him without Re- 
i nedy. But Quœre of this Reaſon, ſor it is ſaid, 
0. Lit. 240. b. That a Deſcent takes not a- 
yay Entry of a Deviſee, (claiming as it ſeems 


er, WH) the Statute of Wills,) becauſe it is his only 

emedy, and why may not the ſame Rule be ap- 
eb d to Deviſee claiming by Cuſtom? By foe 
n WW-ultom, Land might paſs by Will nuncu- 


ative, as well as by Writing, bat this is re- 
rained Y the 29 Ca. 2. 3. 
The Writ Ex gravi querela thus expreſ- 


eat unicuique civi five Burgenſi ejuſdem 
wllatis, five Burgi Tenementa ſua in ca- 
dens 


whether he has had Iſſue by his Wife or 


es the Cuſtom to deviſe Lands, Quod li- 


111. 


— — 


* — 


Bro. Aſſiſe, 
394. / 


* 
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dem civitate ſive Burgo in Teſtamento ſuo in 
ultima voluntate ſua tanquam catalla ſux 
legare cuicunque voluerit. By ſuch Cuſtom 
he may deviſe a Rent out of his Land, but 
not Land intailed. 

By 32 H. 8. 1. Lands holden in Socage are 
generally deviſeable by Will in Writing: 
But before Kt.'s Service was aboliſhed, a 

Deviſe was void as to the third Part of Kt.; 

Vide ſupra Service Land, and the Third of the Whole, 
120, 126. whether Socage or Kt.'s Service Land be- 
longing to the King's Ten't by Kt. 's Service 
in Capite. But a Deviſe of Kt. s Service Land 
might by Cuſtom be good for the Whole, 
for this Statute being in the Affirmative, 
took not away the Cuſtom of deviſing 
Lands. If one had conveyed Part of hy 
Kt.'s Service Land to the Uſe of his Wife, 
or Cluldren, or Payment of his Debts, he 
could have deviſed no more of the Reſidue 
than would have made two full 3d Pan 
of the Whole: And if he had convey d two 
full 3d Parts to fuch Uſes, he could nd 
have made any Deviſe, except of the Rey! 
of thoſe two Parts: But that he might de 
viſe, becauſe it was the Intention of tie 
Act that he might diſpoſe entirely of tut 
Parts. Hereditameuts of uncertain Valu 
as Waifes, Eſtrays, Cc. could not be de 
viſed as Part of the two Parts, or left t0 
deſcend as Part of the Third; but if they 
had been holden of K. by Kt. s Service # 
Capite, they reſtrain d the Deviſe of moſt 
than of two Parts: So did a Rev'n on a Sf 
Tail, tho it were dry and fruitleſs. * 

| | 2 | | EMI 


Of Tenure in Burgage. 167 
Rem'r mentioned in the Act muſt be under- 
flood to be ſuch as drew Ward and Mar- 
iage; therefore if a Rev'n holden by Kt.'s 
Service in Capite were graiited to one for L. 
he Rem'r to another in Fee, the Grantee 
pf the Remer was not reſtrain'd during the 
Life of the Grantee L. but after his Death 
e was, becauſe then his Heir ſhould have 
been in Ward, &c. If a Leaſe had been 
jade for L. Remer in Fee, this Rem'r was 
ot within the Act. If K.'s Ten't by Kt. s 
ſervice in Capite had made a Deviſe of all 
ais Socage Land, and then had fold his Ca-. 
ite Land, and died, the Deviſe had been hey ſupra 
200d for the Whole. A Deviſe of a Rt 
dr Common, out of all the Kt. s Service 


10 and, was good for two Parts only, but 
if ocage Land may be all charged. 
lt ſuch Ten't fo reſtrain d had made a 


eoffment to the Uſe of ſuch whom he . 
10uld appoint by Will, the Ule veſted in 
e Feoffor, and he had a qualified Fee: 
old if his Will limited the Eſtates accord- 
g to this Power, twas good for the Whole; 
the Uſes of 4 Feoffment may be as well 
lared by a Will as any other Writing, 
tut % of it ſelf it be of no Force to paſs Land, 
d the Perſons appointed in Purſuance of ſuch 
owner are in by the original Feoffment, as 
ach as if they had been named in it. But if 
ch Feoffor had deviſed the Land as Owner, 
tichout any Reference to ſuch Power, two 
no '©5 only of the Land would have paſſed. 1 
Su Man had conveyed two Parts to the 5 = 
le of his Wife, &c. and afterwards had 


| mage 
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112. 


that they are one Perſon in Law; yet, by 


„ * W „ * 

Of Tenure in Burgage. 
made ſuch Feoffment of the zd, and 
then had deviſed the Land without an 
Reference to ſuch Power reſerv d in ſuch 
Feoftment, yet the whole ſhould paſs, for 
the Will muſt enure to declare the Uſes of 
the Feoffment, or elſe it would be void, 
But a Feoffment made to the Uſe of one's 


Will had given him no ſuch Power, for i! 


had been no more than if he had ſaid to ie 
Uſe of thoſe to whom I ſhall deviſe the Land, 


for here the Will is not mentioned as a ri: * 


ting declaring the Uſes of another Conveyance, b 
but ſeems to be taken in its natural Senſe, 
as a Writing in it ſelf Effedtual to pe © 
Lands. | | 
Altho' a Man cannot convey Land to his” 
Wife, in Poſſcſſion, Rev'n, or Rem'r, for ca. 


ſuch Cultom, he may deviſe to his Wite 
becauſe it takes not Effect till after his 
Death. And the Husband may covenant 
with others to ſtand ſeiſed to his Wife's 
Uie, or he may make a Feoffment to her 
Ule. which ſhall be executed by Operation 
of the Statute; but if he make a Covenant 
with his Wife to ſtand ſeiſed to her Ule, it 
is void. | 

The Wife is diſabled to contract without 


the Husband's Conſent ; but if ceff»yque Ul; ne 
had deviſed that his Wife ſhould {ell his 1 [ty 
Land, the might fell it to a 3d Husband Ie V\ 
for the did it in auter droit, and the Vende He 
was in by the Deviſor. | mots 
A Wife cannot deviſe Land to her Hus 8 

UNC 


band, for it ſhall be intended to be done . 


Cocrtion. 3 
2 Ca 


eller 
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Cum duo inter ſe pug nantia reperiuntur in 
Teſtamento uli imum rat um c/i, . 
By ſome Cuſtom, any Land may be de- 
viſed; by others, that which one has by 
I Purchaſe only; by ſome, any Eſtate; by 
others, for L. only. 1 
By ſuch Cuſtom one may deviſe that his 
Executors (hall fell his Land, and in ſuch 
a ( aſe the Land deſcends to the Heir, hecauſe 
bor the Land, but an Authority only is deviſed, 
and the Executors may alien to whom they 1 
Wl plcaſe, even without Deed, (before 29 Ca. 2.3.) 
"WT whether the Thing deviſed to be fold he in 
Grant, or not, for the Alienee is in by the 
Peviſor; & conſtetudo ex rationabili cauſa 
uſuata privat communem Legem; but Cultom 
can't take off the Force ot a Statute. 
Where ſuch Power is deviſed to Execu- 
tors all muſt join in the Sale, and if one 
die, it being a bare Authority, cannot ſur- 
vire to the reſt; but if Land be deviſed to 
. for L. and then ſuch Power be given to | 
g or 4 Executors, Cc. and ove of them die, 113. 
aud then A. die, the Survivors may fell, 
or during the Lite of A. they could not 
ell, and the plural Number of them ſtill! 
emitns. Yet if a Will give ſuch a Power 
o certain Perſons, naming them by their 
Juncs, as to F. S. J. N. F. D. and one 
them die, the Survivors can't fell, for 
be Words of the Will in that Caſe can't be 
it-hcl. But if a Will give Land to Exe- 
mers to be fold, and one of them die, the 
urvivois may icll, for the Trutt, being 
Duvlcd with an Interett, ſhall furvive to- 
Aller with it. In both Cates, they may 
ell 
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ſell Part at one Time and Part at another. | 
At Law if one had refusd to ſell, the 
others could not ſell, but now by 21 H. 8. 
4 notwithſtanding Part of thoſe to whom 


1uch Power is deviſed refuſe, the reſt may 
fell. And ſo may ſuch of thoſe to whom 


Land is dev iſed to be fold who are willing, 
Conſtruction of that Statute, But they 


can't in either Caſe ſell it to the Executor 
that refuſed, for he is privy to the Will, 8 - 


{ 

( 

( 

{ 

C 

\ 
tho' the others refuſe, by a favourable I 
n 

c 


and Executor (till, and Executors do ſo repre- 


Vent the Perſon of the Teftator, that he does as - 


it were ſurvive in all, and every one of them, Wii p 
and one of them, as Executor, can no more E 


contract nith another, than the Teſtator could Will ©; 


with Part of himſelf. 


(a) _ 
310. pl. 78. 
Off. * 
Exccutors 
105. 

Litt. Sect. 
383. 


(b) 2 Rol. 
A. 269. 


It is ſafeſt in giving ſuch Power by De- hi 
viſe, to limit it to the Survivors or Survi- h 


vor, or thoſe that prove the Will, Cc. and N 
when an Eſtate is deviſed to Executors to be pA 
fold it is adviſcable to appoint, that the WW an 
Profits taken by them before the Sale ſhall WF C. 
be Aſſets, for otherwiſe they ſhall not. (a) Q. ch 


No Cuſtom is allowable but ſuch 55 
as has been uſed by Title of Preſcrip- WF Ci 
tion, viz. Time out of Mind. When the the 
Time of Limitation of a Writ of Right, * 
which is a Writ of the higheſt Nature, in 
was from the Reign of K. 1. it was ſaid, BW M. 
That the Continuance of an Uſage ſince that WI cr; 
Time, was a good Title of Preſcription; . 
Jed ( quere, Whether by the ſame Reaſon Cu 
the Continuance of an Uſaze for 60 Tear Tin 
can make a Title of Preſcription, fince Hand 
32 H. 8. 2. the Limitation of a Merit of AH 0! 

is 


i 


; 
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is reduced to that Time, for the Practice is 
otherwiſe. And there is alſo another Title 
of Preſcription, which was at Law before 


any Statute, and this is where a Cuſtom or 
Ulage has been uſed de Tempore, cujus 


contrarium Memoria hominum non exiſtir, 


which is the Way of Pleading a Title of 
Preſcription, and is as much as to ſay, that 


no Man alive has any Knowledge to the 


contrary, or has heard any Proof to the 
contrary. | 1 — 
Preſcription for the moſt part is Perſo- 


nal, being made in the Name of a certain 
Perſon and bis Anceſtors, or thoſe whoſe 


Eltate he has, or of a Body Politick, and 


their Predeceſſors. As when F. S. ſeiſed of 
a Manor in Fee, preſcribes that J. S. and 


his Anceſtors, and all thoſe whoſe Eſtate he 
has in the ſaid Manor, have Time out of 


Mind had, and uſed to have, Common of 


Paſture in ſuch a Place, being the Land of 
another, this is properly Preſcription. But 
Cuſtom is local; as when a Copyholder of 
the Manor of D. pleads that within the 
ſaid Manor there is and has been ſuch a 
Cuſtom Time out of Mind uſed, that all 


the Copyholders of the ſaid Manor have 


had, and uſed to have, Common of Paſture 
in ſuch a Waſte of the Lord, Parcel of the 
Manor, For 4 Copyholder cannot lay 4 Pre- 
Seription in himſelf and his Anceſtors, by 
Reaſon of the Baſeneſs of his Eſtate. Both 
Cuſtom and Vreſcription require Ulage 
Time out of Mind, aud long, continual, 


and peaceable Poſſeſſion. If one preſcribe * 


io have a Rent, and a N for it, it can't 
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9 Of Tennre in Burgage. 
114. be avoided hp: Pleading that the Rent was 
always paid by Coertion of L iſtreſs. 
Preſcription, being only the Uſage of 
the Country cannot give a Man a Title 
to Things that can't be ſeiſed as for- 


feited, till the Cauſe of Forteiture appear 
Record, as Deodands, or the Goods 


j of themſelves, Fugitives, or thoſe that 
. be put in Exigent, Nor can it give a 


| King's Prerogative, as Conuſance of Pleas, 
| to have a Sanctuary, to make a Cor- 
[i poration, Coroner, Conſervators, of the 
Peace, Cc. | 

But Treaſure Trove, Waifes, Eſtrays, 
| Wreck, to hold Pleas, Court - Leets, 
Hundreds, infange Thief, outfange Thiet, 
a Park, Warren, Royal Fiſhes, Fairs, Mar- 


Toll, &c. may be claimed by Preſcription 
without any Matter of Record. And a 
| County Palatine may be claimed by Pre- 
| ſcription, and by Reaſon thereof bona Fe- 
Jonum, G c. And a Corporation may be by 
Preſcription. . 

| A Title gain'd by Preſcription, can't be 
N Joſt by Interruption of Poſſeſſion 10 or 20 
„ „ A nas ka, Years, unleſs there be an Interruption of 
| . ehe Right, as by Unity of Poſſ. ſſon of 
1 1 Rent, cr Common, and the Land charged 
of Las) as off Aberewith, of an Ellate equally high and 
. fr gperduravie in puth - _ 
SS y, In a fr of Meine the Plaintiff preſcribd 
"fur ke whe 4 hit the Dcicud int and his Anceliors had 
A. u, c cquiited the Plaintift and his Ancttors ad 
ue & . Mabe u th by Net dle 


We: - of 
$1 and Chattels of Traitors, Felons, Felons | 


| Title to Things highly touching the ; 


\ kets, Frank-foldage, keeping of a Gaol,-: 
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Of Tenure in Burgage. 


me Ter tenant, Time out of Mind. the Jury 


find that the Feoffor of the Plaintiff s Grand- 
father, and his Anceſtors, had been acquitted 
Time out of Mind, but that ſince no Acquit- 


tal had been, and judgment was given for 


the Plaintiff, for the Subſtance of the Iſſue 
was found, tho not the Letter; and a Title 
once gained is not loſt by wrongful Ceſſer. 
So where the Plaintiff in Prohibition atiedg- 
cd a Modus by Preicription, and the Jury 
found ſuch Preſcription 20 Years before, and 
ſince a Payment in Specie, the Plaintift had 


Judginent, for the Subſtance of the Iſſue is 
tound. And a Commoner that takes a Leaſe | 


for Years of the Land, may claim his Com- 
mon after the End of the Leale, for the Iyhe- 
ritance of the Common was ſuſpended, not 
extinct, and the Title of Inheritance gained 
by Preſcription can't be waiy d ia Pais. 


Limitation of Writs is the Time preſeri- 
bed by Statute, within which the Deman- 


dant muſt prove himſelf, or ſome of his An- 


celtors, to be ſeiſed, ſee 32 H. 8. 2. but the. 
{aid Statute ſhall not be extended to make 


Sciſin within the Time preſcribed neceſſary 
in ſuch Caſes, in which by common Poſſi- 
bility it cannot be had within it, as in a For- 
medon in Deſcender, quare Impedit, &c. or 
to make it neceflary in luch Caſes wherein 


Sciſin is not material, as in caſe of Rent 
created by Deed, or reſerved on a particulat 
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115 


Eſtate. By the 21 Ja.1. 16. He that hac 


Kight or Tile of Entry, muſt enter within 20 

Years. See the Statute, 
There may be ſufficient Proof by Record. 
or Writing, tho' it exceed the proper Me- 
I mory 
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174 / Tenure in Burgage. 
mory of any Man living ; therefore no Pre- 
{cription can be againſt a Statute, becauſe it 
is the higheſt Record, unleſs it be ſaved by 
the ſame Statute; but an Affirmative Sta- 
tute, as that of Wills, takes not away a 

| Cuſtom ; nor does a negative one, that is 
declarative of the Law, as that Leets fhall 
be holden but twice m the Year. 

Every Purgh is a Town, non é converſo: 
Tho' it be decayed, it ſends Burgeſſes. A 
Town is ſuch a Place as has, or has had a 

Church, Celebration of divine Service, Sa- 
cra ments and Burials. OO ne 


Of Villenage. 


Illenage is moſt properlywhen aVillein 

Babs V holds of his Lord, to whom he is Vil- 
lein, certain Lands, to do him Villein Ser- 
Vice, as to carry out the Dung, Gc. and to 
do whatever is commanded by the Lord, abi 
ſeire non poterit veſpere, quale ſervitium fiori de- 
let Mane. And Freemen, by the Cutiom of 
lome Manors, hold by Villein Service, and 
their Tenure is Servile. Yet they are free, 
becauſe their Services are certain, tho' the 
Tenure be called Tenure in Villenage. 

117. If a Villein purchaſe Land, Rent, or 
Common, or any Thing certain, the Lord 
ſhall have it; but he ſhall not have a Com- 
mon uncertain, for it may be 2 greater 
Charge to the Ter. tent; nor ſhall he vouch i. 
in reſpect of a Warranty made to his Vil- 
lein; or ſue a Bond, or Covenant made to be 

him, Cc. becauſe Things in Action lie in 

Privity, and can't be transferred. | | 

Leſſee L. V. or W. of a Villein ſhall en al 
an 


33222 Py my = bro =p ay ws fin wt es 


9 nnn 1 * Eee As rd N ef - 2 1 8 y 7 * 3 ws" uh... en 
* n * 9 N l - ors * 4 * * 3 9 . 9 * „35 . * 
" * R 3 . LY FFF we N 4 
4 5 . > po : 
. 857 - . f | - > 1 


„ FVillznaze. * 175 
and hold to him and his Heirs a Villein's 
Purchaſe in Fee; but a Biſhop, that has a 
Villein in the Right of his Biſhoprick, ſhalt 
hold the Villein's Perquiſne in Fee in the 
ſame Right; and a Husband, that has a Vi 
lein in Right of his Wife, ſhall have the e 
Perquiſite in her Right. And if Executors Co. Lit. 
that have a Villein for Years, enter into '2+>- 
Land purchas'd by him in Fee, the Fee ſhall 
be Aſſets in their Hands. | | 

If Land be given in T. to a Villein, the 
Lord entring ſhall have a Fee determinable 
on the Villein's Dying without Heir of his 
Body, and the Fee abſolute is in the Donor ; 
and tho the Lord after infranchiſe him, yet 
his Iſſue ſhall not recover, for the Statute of 
Donis extends only to thoſe that have Abili- 
ty to hold ſuch F ſtate. So if Land be given 
to an Alien in T. aud K. enter, and then 
make him a Denizen. Sm £75 

Lf a Freeman take Land to hold by Vil- 
lein Service, as to pay a Fine for the Mar- 
riage of his Daughter, Cc. he ſhall pay ſuch 
Fine, and yet he remains free. 

Every Villein is ſuch, either by Title of 
Preſcription, viz. that he and his Anceſtors 
have been Villeins Time out of Mind; or 
by his own Confeſſion in a Court of Record. 

_ Every Court of Record is the King's 
Court, tho' the Profits may be another's; if 


the Judges of ſuch Court err, a Wiit of * 


ms — 1 ww E/7 9 
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Error lies; the Truth of its Records ſhall 
be tried by the Records themſelves. But 
the Proceedings of Courts-Baron may be 
denied, and tried by Jury, and a Wiit of 
falſe Judgment, ery Error, lies on their 


4 Judg- 
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119. 
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8 Of Villenage.* . 

: Judgments. And they can't hold Plea of { 
Debt, or Treſpaſs, if the F.ebt or Damages [ 
amount to 40. or of Treſpaſs quare Vi & 
Armis. | = = - 
The Iſſues born after ſuch Confeſſion are 
Villeins, thoſe born before are free. 1 

If a. Villein purchaſe Lands or Goods, [ 
the Lord (hall have them, but if he alien 0 
them, or they deſcend, or eſcheat, or be re- t 
cover d in ceſſavit, before the Lord enters, I 
he cannot enter, nor claim them, for he had 
only a Poſſibility beiore Eutry, and neither t 
jet in re nor ad rem. If the Villein be diſ- WF © 


{eis'd, the Lord may enter; (For his Right of 1 
Entry can't be taken away by the wrong ſul Alt b 


f the Diſs ox ;) but he cannot enter after a 1 © 
Deſcent caſt, until the Villein has recovered t] 
the Peſſeſſion. If a Ville being Ten't J. N 
diſcontinue, the Lord can't enter till the by 
Iſſue has recovered ia Formedon. If a Vil It 
lein buy Goods real or perſonal, and fell E 
em, or make Executors, and die, before vi 


the Lord ſciſes em, or if a Nief buy Goods, ; 
and take a Husband before the Lord ſeiſes Li 


the Goods, he can't ſeiſe em. But if the 10 
Lord ſeiſe Part in the Name of all, or claim P; 
the Goods within View, which amounts E. 
to a Seiſure, like the Claim of a Ward in * 
View, this velts in the Lord all the Goods by 


that the Villein has or may have. More; 
Bona Goods, ſignifies all Chattels real or K. 
perional. ; | 

But the K. may enter into Land pur- | 
chisd by his Villein, or ſeiſe his Goods, th 
notwiihſtanding ſuch Alienation ; but he 
{hall not have the meſne Profits of the 2 Ry 

| | cfo1e 
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„ee 
before the Office found, for his Title is by 
the Seilure: But the Property of the 
Goods is in tlie K. before any Office or. 
Seiſure. | 


If a Villein purchaſe a Rev'n, the Lord 


may come on the Land, and claim it, and 
by that Claim it is in him, for it can be 
claim'd only on the Land, and his Entry 
for this Purpoſe is no Treſpaſs; ſo if a Vil- 
lein purchaſe a Rent, Common, &c. 


If the Villein purchaſe an Advowſon, 


the Lord may come to the Church, and 
claim the Advowſon, and by ſuch Claim 
the Advowſon is in him; ſo if the Church 
become void, the Lord may preſent in his 
own Name, and gain the Inheritance, for 
tho the preſent Avoidance be ſo far in the_ 
Nature of a Choſe in Action, that it can't 
be transferred by the Act of the Party, yet 


It is not merely a Choſe in Action, for the 


Husband may preſent to a Church become 
void in his Wiſe's Life. | | 
A Preſentation is a Patron's Act offering 
luis Clerk to the Biſhop to be inſtituted 19 
luch a Church in theſe or the like Words 
Præſento vobis A. B. Clericum meum ad 
Eccleſiam de D. This may be done by 
Word as well as by Writing, and if it be 
by Writing, it is no Deed, but in Nature 
ot a Letter to the Biſhop, and therefore the 
K. may preſent by Word, as well as a com- 
mou Perſon. EF | 1 
If the Perſon preſent for Money given by 


the Clerk, or any other for him, tuch In- 


ſtitution gains not the Adyowlon, but is 


uicly void by 31 El. 6. tho! the Cloak | 


13 | kuew 
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178 Of Villenage.- 
Knew not of it. And whereas at Law ſuch 
Inftitution, &c. were only voidable, they 
are now abſolutely void; and if a rightful 
Patron preſent Simoniacally, K. ſhall have 
the Term; but if an Uſurper preſent Si- | 
moniacally, the rightful Patron ſhall pre- 
ſent. And the Statute ſays, that from 
henceforth ſuch Clerk ſhall be adjudged a 
dHabled Perſon in Law, to have and enjoy 
the ſaid Benefice, and this being an abſo- 
hate and direct Law, and made for Sup- 
1 preſſion of 9 the K. can't diſpenſe 
| with it by any Grant, with Non ob/lame. 
1 And nom hy 1 W. & M. Seſſ. 2. c. 2. it is de- 

clared and enacted, That all Diſpenſations 
nith Non obſtante of any Statute are void, 
_ that the Power of ſuſpending Laws is il- 
10 Villein is either Regardant, or in 
Groſs; A Villein Regardant is, when one 
has a Manor, to wllzeh a Villein is Re- 
ardant, and he, or thoſe whoſe Eſtate he 
"oh have been ſeiſed of him and his An- 
ceſtors as Villeins and Niefs Regardant to 
the ſame Manor, Time out of Mind. Such Ml 
Villein granted to another is in Groſs, Wl ” 
So if A. and his Anceſtors have been ſeiſed 
of B. and his Anceſtors as Villeins in Groſs, IM 1h 
B. is a Villein in Groſs. LEN 
Cats He that would have a Thing that lies in in 
"© Grant by Preſcription, - muſt preſcribe in 
himſelf and his Anceltors, not in himſelf 
and thoſe whoſe Eſtate he has, for he can» 
not have their Eſtate without Deed, which 


* muſt be ſhewn. But of Things regardant 
0 of 
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e Pilnuge. 
or appendant, one may preſcribe, that lie 
and thoſe whoſe Eſtate he has in the Ma- = 
nor or Land, to which ſuch. Things are r-. 
gardant, Gc. have been ſeiſed of ſuch _ | 
Things, as regardant or appendant to ſuch 
Manor, Cc. Time out ot Mind, becauſe 


the Manor, ©c. might pals without Deed y>; 

and tho a Man can't claim a Thing that 
lies in Grant by a que Estate, yet where 9 A 
it is but a Conveyance to the Thing claim- 
ed by Preſcription, a qae Effate may be al- 
ledged of a Thing lying in Grant, as one 
may preſcribe that he and his Anceſtors, 
and all whoſe Eſtate he has in an Hundred, | 
have Time out of Mind had a Leet, for «2 
the Title to the Hundred is not in Queſtion, 
but whether the Leet be incident o the 
Hundred. And the Plaintiff in Bar of an 


1 WH Avowry may —_— a que Eſtate in the 

e Lord, as (4) that J. S. whoſe Eſtate the Lord (a) Bro que 
F has in the Seigniory releas'd to him, &c. for Eſtate 3: 

e if he, wnder whom the Lord claims, had 


ud Title to the Services demanded, the Lord 

can have none, nor ſhall the Plaimiff be 

bound to ſhew the Conveyance he is not 

privy to. bg. ELL, 

ai the Plaintiff or Pemandant 
not entitle themſelves by a que Eſfate, Bro. que 

but the Tent or Defendant may, and ſo Eſtate 1. 

may the Plaintiff in Replevin after Avowry 

made, for thereby he becomes as Deſen- 

dant. One may plead a que Eftate of a 

Tenancy in J. or ot an Eſtate L. if he aver 


is 
h WW the Life of Ten't in T. or Ten't L. For at 
1 L ſuch an Eſtate might have been gain d 
of 


Ly Occupancy. But one cannot plead a 
2 


(a) 1 Lev. 
109, 
3 Lev. 19. 


* 
= 


Of Villenage. | 
gue Eftate of a Leaſe V. in himſelf; Be- 
cauſe a Title to a Leaſe T. cannot be had 
bur by Grant of the Party, or Act of Lan. 
Yet one may plead a que Eſtate of a Leaſe 
Z. in 4 (a) Stranger, becauſe he is not pri- 
vy to his Title. A Dis or, Cc. or any o- 
ther in the Poſt, may plead a que Eſtate, 
But every Tenant that pleads it muſt al- 
ledge it in himſelf, and not in thoſe in 


* 


the mean Conveyance from whom he 


claims, 

Nothing but a Villein 1s ſaid to be Re- 
gardant to a Manor, Gc. but an Advow- 
jon, and other Things may be Appendant. 


| Inheritances Appendant, or Appurtenant, 


are ſuch as belong to others more worthy, 
Appendants are always by Preſcription, 
but Appurtenants may in ſome Caſes be 
created at tliis Day; as if one grant to an- 
other and his Heirs Common of Turbary 
to be ſpent in his Manor, or Common in 


ſuch a Moor, for bis Beaſts levant and 


couchant on his Manor, by ſuch Grant the 
Commons are appurtenant to the Manor. 


-Both Appendants and Appurtenants are 


called in Latin Pertinentia, and paſs by the 
Grant of the Manor to which, Go. 

If A have a Manor to which the Abyal 
Franchiſes of Waife and Stray are appen- 
dant, and convey the ſame to the E. the 
aid Franchiſes are thereby re- united to the 
Crown. But if K. grant the Manor in as 
large and ample a Manner as A. had tt, 
Cc. it is ſaid that the ſaid Franchiſes ſhall 
be appendant again, or rather appuitenant 
10 the Manor. 7 
|  Preſcrip: 
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Preſcription can't make Land appendant 
to Land, or Things incorporeal to Things 
incorporeal, but it may make Land appen- 
dant to an Office, or Advowſons, Villems, 
Common, Cc. to Land. But it can't make 
Eſtovers of Fewel to be burnt, or a Seat in 
a Church, appendant to Land, but only to 
a Houſe. . Nor can it make a Leet, that is 
Temporal, appendant to a Church that 1s 
Eccleſiaſtical ; for the Appendant and 
Thing to which, Cc. mult agree in their 
Nature. 15 


dant mult be of perpetual Subſiſtence, 


nor, is in Truth appendant to the De- 

meſnes, not to the Services. An Ad row- 

0 ſon is appendant to the Manor of D. of 
which the Manor of S. is holden, the Ma- 

nor of S. becomes Parcel of the Manor of 

1 D. by Eſcheat; the Advowſon is ſtill ap- 

| pendant to the Manor of D, only, Where 

e 

b 

e 


a Corrody, which may be extinguiſh'd, 


was laid to have a Chamber Parcel of it, 
there he that had the Corrody had but his 


e Habitation in it, as a Fellow of a College 
| has in his Chamber. As for Offices in Fee 
| to which Land may belong, they are in 
- perpetual Subſiſtence, either being in Eſſe, 
e or in that they are grantable over. 

e If Parceners of a Manor, to which an 
0 Advowlon is appendant, make a Partition 


6 of tlie Manor without ſpeaking of the Ad- 
[ vowſon, or make Compolition to preſent 
t againſt Common Right, yet it remains ap- 
pendant; but if it be exprefly excepted up- 

. On 


The Thing to which another is appen- 


therefore an Advowſon appendant to a Ma- 
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182 
mon Right belongs to arable Land for 


preſcribe. 


had without Preſcription, Common Ap - 
pendant, becauſe it is of common Right, 


ner's Purchaſe of Part of the Land in which, 


ol Part of the Land to which the Common 


ber of Beaſts, jome are certain only by 


; 4 


Of Villenage: 
on the Partition, it becomes in Groſs. 
There be four Kinds of Common of 
Paſture. RY Fo 
1. Common Appendant, which of com- 


Beaſts that ſerve for Maintenance of the 
Plough, as Horſcs and Oxen io plough the 
Land, Kine and Sheep to compeſter it; 
and for ſuch Common, there is no need to 


2. Appurtenant, for Beaſts not commona- 
ble, as Swine, Goats, Cc. and this can't be 


Ms == e 


ſhall be apportioned by the Commoner's 
Purchaſe of Part of the Land in which 
he hath ſuch Common; but common Ap- 
purtenant ſhall be extinct by the Commo- 


&c. both Common Appendant and Appur- 
tcnant ſhall be apportioned by Alicnation 


is Appendant or Appurtenant. | 

3. Common par Cauſe de Vicinage, which 
1s but an Excuſe of Treſpaſs, and no Man 
can put his Beaſts into the. Land in which 
he has ſuch Common, but they mult eſcape 
thither themſelves, and either of the Par- 
ties that has ſuch neighbouring Grounds 
may encloſe againſt the other. 

4. Common in Groſs, which belongs to 
no Land, and muſt be by Writing or Pie- 
ſcription, | e 

Some Commons are for a certain Num- 
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Conſequence, as Common for io many Beaſts 
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25 are Levant and Couchant on ſuch a Ma- 


nor, &c. Others are uncertain, as Common 
Sans nombre in Groſs, and yet in all theſe 
Caſes the Ten't of the Land muſt feed 


W there too. | 


Common Appurtenant to Land is only for 
Beaſts levant and conchant thereon, and if he 
that of te Common, put in other Beaſts, he 


is a Treſpaſſer. (a) But he that claims the ſole (ah Saund. 
Paſture of Land, or Paſture for 4 certain 3*7* . 


Number of Beaſts, may licenſe a Stranger to 
put in his Beaſts. | 


Common in one Manor appendant to 


another, is appendant to the Demeſnes, 
and not to the Services; therefore if any 
of the Tenancies eſcheat, the Lord - ſhall 
not encreaſe his Common by Reaſon there- 


of. One can't preſcribe to have Communi- 


am Paſture, or Piſcarie, or Liberam Pi 


cariam, and exclude the Owner of the Soil, 


for it is againſt the Nature of a Common; 
but one may preſcribe to have ſolam veſfu- 
ram Terre, from ſuch a Day to tuch a Day, 


and exclude the Owner of the Soil ; (b) but (5) 1 Ven 1. 


it has been queſtioned whether one can 2 


391. 
1 Saund. ö 


to have ſolam Veſturam, er paſturam Terræ 251. 
at all Times, ſo as wholly to exclnde the Owner 2 Saund. 


of the Soil jrom feeding there, but one may 
preſcribe ro have ſeparalem piſcariam, and 
exclude the Owner of the Soil wholly from fiſh- 


mg, for he has ftill the Profit of the Soil and | 


the Water, &c. 


The Diſs ee of a Manor may preſent to a \ 
Church appendant before he fe- enters into 


the Manor, but he can't uſe Common ap- 
pendant, 


326. 


ke © Of Villenage. 
pendant, becauſe it would be a Prejudice 
to the Ten't of the Land. 
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One may confets himſelf to be a Villein 
in a Court of Record, and thereby he be- 
comes a Villein in Groſs. As if in a Pre- 
cipe brought againſt a Man, he confels 
himſelf to be a Villein to A. he is by this 
his Villein for ever, tho' the Demandant 
reply that he was tree at the Time of the 
Writ, and the Jury find that he was fo. In 


a Nativo habendo, if the Plaintiff offer to 


prove the Villenage by the Detendam's 
Kindred, and the Uncles of the Defendant, 
being examined in Court, confeſs them- 
ſelves Villeins to the Demandam, and this 


| beenterd on Record, they are made Vil- 


leins thereby for ever. But if one come 
into Court extrajudicially, and confeſs him- 
ſelf a Villein to F. S. he is not bound there 
by, for the Court has no Authority to take 
his Confeſſion. . | 

A Man that is a Villein is called a Vil- 
lein, a Woman 1s called a Nief; and a Wo- 
man outlawed is ſaid to be wary d, for ſhe 
is not {worn to the Law, as Men are at the 
Age of twelve, or more, therefore tuch aie 
ſaid to be Ullagati, Women Waiviace, id 
eff, Derelifte. f 

If a Villein marry a Free-woman, their 


Iſſue is Bond; if a Free-man marry a Nict, 


the Iſſue is free, for Husband and Wife ate 
one Perſon in Law, but by the Civil Law, 
partus ſequitur Ventrem. A Balitard cannot 
be a Villein, unlels he will confeſs bimlelt 
ſuch, quia nallius Filius eff, jor as he can 


receive wo Benefit of his Parcuis by bi 
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And tho' by Force of the ſaid Maxim he happen 


he Prejudice of Freedom, A Baſtard is not 
ſuch a Son in Conſideration whereof an 
Uic may be raiſed. A Child 'born more 
than nine Months after a Man's Death can t 
be reputed his Son. + | 
A Villein may bring all Sorts of Actions 
againſt any but his Lord, but he can bring 
no Action againſt his Lord, whether he 
have an Eſtate of Inheritance in him, or on- 


make a Leaſe of his Villein, he may bring 
an Action againſt the Leſſor during the 
Leaſe: And a Villein may bring an Ap- 
peal of the Death of his Anceſtor againſt 
his Lord, and if it be found for him, he is 
infranchiſed; and by the general Purview of 
the Statutes, which give an Appeal of Rape, 
a Nief may have an Appeal of Rape againſt 
her Lord : But a Villein cannot have au 
Appeal of Robbery againſt his Lord. 


Action of Debt againſt his Lord, and if tlie 
Lord take from him Goods which he has 
as Executor, he thall have an Action of 


M Tretpaſs againſt the Lord, and recover Da- 
i, mages to the Teſtator's Uſe. And he is 
e not infrancluſed by ſuch Action, if the Lord 
„wake Proteſtation that he is his Villein: 
or But if he do not, the Villein becomes free, 
tho the Matter be found for the Lord, and 


him 


Birth, ſo (hall he have no Prejudice thereby. 


to be in a better Caſe than the lawful Iſſue, yet 
the Lam will not make an Exception jrom it to 


ly an Eſtate L. or Y. Cc. But if the Lord 


A Villein, as Executor, ſhall have an 


agatult the Villein: But a Proteſtation ſaves: 


< 


124. 


186 


Of Pillenage. 
him that takes it from being concluded by 
his Plea, if the Iſſue be found for him, 


(a) Finch of (a) and ſ» it ſhall as it ſeems, tho it be ſound 
Law, 359. 2 7 him, if he could not plead the Matter 


which be takes by Proteſtation; as where one 
enters into Warranty and takes by Proteſta- 
tion the Value of the Land, this ſhall ſerve 
him as to the Value, albeit the Plea be 
found againſt him. 

Every Trial ſhall be from the Neigh- 
bourhood of a Town, Pariſh, Hamlet, 
Manor, Caſtle or Place known out of a 
Town, Sc. as ſome Foreſts and ſuch like, 
within the Record, within which the Iflue 
is alledged, which is the moſt certain and 
neareſt thereto; as if a Fact be alledged, in 
K.'s Street, in parochia Mar. in civitate 


| Weſimon. the Viine ſhall come from KX. 


Street, for being generally alledg'd, it thall 
be eftcem'd a Town; but if the Words had 
been in quũdam piateã vocatd K. Street, &s. 
H ſhould have come from the Pariſh, for 
no Viſne can come from a Street, Tho' a 
Pariſh may contain divecs Towns, yet being 
gencrally alledged, it ſhall be intended to 
contain no more than one, unleſs the Party 


 ſhew the contrary. If a Treſpaſs be al- 


ledged in D. & nul tiel Ville be pleaded, 
the jury ſhall come de corpore Comitatus; 
for to award the Venire to D. would be to pre- 


judge the Queſtion, If it be al ledged in D. 


and S. & nul tiel Ville de D. be pleaded, it 
ſhall come from S. If a Manor be alledgd 


in a Town, the Viſne ſhall be from the 


Town. 
In 


/ Filleuage. 
In a real Action, if one demand Land as 


Heir to his Father in one County, and al- 


ledge his Birth in another, and it be denied 
that he is Heir, it ſhall be tried where 
the Land lies; for his being born of ſuch 4 
Woman is not fo material in this Caſe, as her 
being married to the Perſon rom whom be 
claims, which may be preſum'd to be beſt known 
where the Land lies; but if he demand Lands 
as Son and Heir to a Woman, Cc. it thall be 
tried in the County where the Birth was 
alledg d, for if he can prove his Birth of ſuch 
4 Maman, he muff be her lan ſul Iſſue, whomſo- 
ever ſhe were married to, and the Preſumption 
of Law ſhall be in Favour of Legitimation. So 
where Baſtardy is generally alledged, mwta- 
is mutandis. | 


If one plead Letters Patents, and the 1 
other plead non conceſſit, it ſhall not be 


try d where they bear Date, but where the 

Land lies, for the Iſſue is not, whether ſuch 

Patents were made, (jor they are Records, and 

cannot be denied, ) but whether the Land paſs d 
en. 

When the Iſſue extends to a Place at 
Law, and to a Place in a Franchiſe, it ſhall 
be tried at Common Law. Ss 

Tho the Venire be awarded to the Coro- 


ners, where it ought not, or the Viſne come 


from a wrong Place, yet if it be done by 


Conſent, enter'd of Record, it is good. 


But by 4 & 5 Anne 16, Venires ont of 
the Courts ar Weltminfter, ſhall be de cor- 


pore Comitatus, except in Proſeentions crimi- 


nal, and on Penal Statmes. 


th : 


In 


188 
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In an Action againſt two, one pleads to 


the Writ and the other to the Action, the 


Plea. to the Writ ſhall be tried firſt, for if 


it be found, it abates the whole Writ. In 
Treſpaſs, one pleads Not guilty, and the 
other a Releaſe, the Plea of Releaſe (hall 


be try'd firſt, for if it be found true, the 


other Defendant (hall take Advantage of it, 


But in real Actions one ſhall have no Be- 


nefit of the other's Plea ; therefore, tho 


the Plea of one go to the Whole, yet both 


ſhall be tried, for each Party may loſe his 


Part by this Mil- plea. If there be an Iſſue 


for Part, and Demurrer for Part, the Court 
may direct the Trial of the Iſſue, or judge 
the Demurrer fir(t at their Pleaſure. | 

An Iſſue is a fingle, certain, and mate- 
rial Point, iſſuing out of the Allegations of 


both Parties. 


Being taken generally, it refers to the 


Count, not to the Writ; as in Account, 


the Writ charges the Defendant generally, 
to be Receiver to the Plaintiff, the Count 
charges him eſpecially, as Receiver by the 


Hands of T. he pfeads that he was not Re- 


ceiver modo & forma, this refers to the 


Count, ſo that he ſhall only be charged 
with the Receipt by the Hands of 7. 
An Iflue ſhall not be joined on a Nega- 


tive Pregnant, as ne dona per le fait, which 
implies a Gift by ſome other Conveyance; ſo | 
that the Court muſt be in Doubt, whether the | 


Party ought to have Fudgment, tho the Iſſue be | 


Jound for him. 


An 


n 
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An Iſſue joind on an abſque hoc, &c. 
_ ought to have an Aſfirmative after it, i. e. 
he that traverſes the other's Plea, ought not to 
conclude, hoc petit quod inquiratur per Pa- _ 
triam, he be Plaintiff, or de hoc ponit ſe py. 353. 
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ſuper Patriam, if he be Dejendant; becauſe, pl. 29. 


perhaps the other Party may demur, but ſuch 
Concluſion ought to be made by him that pleaded 
the Matter travers d, upon his Re-affirming of 


I! 


Iſue, for if he ſhould traverſe the Bir: 


France, it could not be tried. Sometimes an 


fue is good, tho the Affirmative and Ne- 
gative be not in preciſe Words, as if in an 
Action of Debt for Rent by Leſſor Y. the 


Defendant plead that the Plaintiff had no- 
thing in the Land at the Time of the Leaſe, 


and he reply, that he was ſeiſed in Fee. For 


the direft Traverſe of the Plea, viz. That he 


An Iflue regularly ought to conſiſt of an 
Affirmative and a Negative; and two Af- 
firmatives ſhall not make an Iſſue, except 
in ſpecial Cafes, as (a) where the Defen- 
dant pleads that the Plaintiff was born in 
France, and he replies that he was born in 
ſuch a Place in England; this is 4 uo 


in 


(a) Co, 
Litt. 261. 


Cro. Jac. 


had ſomething in the Land would not decide 2 


the Oveſtion, for he might have an Imereſt as 
Lege W. and yet nut be able to make 4 
Leaſe J. | | 

Some negative Pleas are Iſſues of them- 
ſelves, and he that pleads them, may con- 
clude, & hoc petit quod inquiratur, &c. as 
where the Demandant counterpleads a 


Voucher, init neither the Vouchee nor his 


Aiicclturs hid any Thing in the Land, he 
1 | ſhall 
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Subject are under K. s Protection, that they | 


ſhall conclude & hoc petit, &c. or Where 


partes finis nihil habuerunt, he may make 


if the Ten't in a Writ of Dower pleads nun- 


for Filiatio non poteſt probari. 
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Of Villenage. - 1 


one pleads in Avoidance of a Fine, qt, 


the like Concluſion, for either of theſe Pleas | _ 
_ found for him that pleads them, will \ 
make an End of the Matter; and the Afir- 
matives directly contrary to theſe Pleas, viz. 
that he and his Anceſtors had ſomething in the 
Land in the firſt Caſe, or quod partes finis 
aliqquid habuerunt in the ſecond, are not 
only uncertain but immaterial, for if either 
he or any of hit Anceftors were ſeiſed in the 
firſt Caſe, or if either of the Parties to the Fine 
were ſeiſed in the ſecond, it is ſufficient : So * 


gies ſeiſieque Dower, he ſhall conclude, 6 
de hoc ponit ſe ſuper Patriam, &c. | 

Hue ſhall not be taken whether a Wo- | 
man be with Child by her late Husband, 


The Lord can't maim his Villein, (i. e.) 
diſable any Member of his Body, ſo as to 
make it unfit for Fighting, which can be 
expreſſed by no other Word but Mayhema · 
vit,) becauſe the Lite and Members of every 


may ſerve him and their Country: And it 
is Aneable for a Man to maim himſelf. If 
the Lord maim his Villein, the Villein 
can't have an Appeal of Maim againſt him, 

for in ſuch Action he can only recover Da- 
mages, which the Lord may take from him 
again, but the Lord ſhall be indicted for it, 
aud grievouſly fin d and ranſom d. | 


4 Fine | 


Fine and Ranſom do both ſignify the 
ame pecuniary Puniſhment, call d a Fine, 
cauſe jt makes an End for the Offence 
with K. a Ranſom, becauſe it redeems 
rom Impriſonment, for regularly he that 
s fined, is impriſon'd till it be paid. An- 
iently he that was guilty of Maim, loſt the 


— 
. — 
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nice Mayhemavit, and tho at this Day Da- 
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ſame Member, therefore the Writ was Felo- 


191 


127. 


5 mages only are recovered, yet the Word Fe- 
 Whonice is retain d. By 22 Ca. 2. 1. Slitting the 
15 Noſe, or cutting off Noſe, or Lip, or Ar 
: eff, or diſabling any Limb, or Member, wit 
50 Intent to maim, or disfigure, is Felony without 
WH Clergy. | | 
+ | © Am in Latin call d Miſeri- 
cordia, differs from a Fine, in that a Capia- 
„ ee. ſhall not be awarded for it, as it ſhall 
ef for a Fine, and it ought to be aſſeſs d mo- 
_y derately, and affeer d by one s Equals, or elſe 
a Writ de moderata Miſericordia lies. The 
e.) Reaſon why the Ten't or Defendant 1s 
* amerc'd, is for his Delay in not rendring 
the Thing demanded at the Day, according 
io the Command of the Writ; and therefore 
ac if K. before Judgment, pardon the Delay, 
| 1 W which is the original Cauſe of the Amerce- 
ic ment, he diſcharges it, tho he be not fully 
al intitled to it before Judgment. It an Infant 
ya hanging the Plea come to full Age, he ſhall 
Da. ee amerc'd, but for his Delay after his 
; ull Age. | . 
5 Ard if the Plaintiff be nonſuit, or Judg- = 
rh ment be given againit him, he ſhall be 
amerc'd pro falſo Clamore; 1o ſhall he be 
rin. ac d, where the Writ abates by his own 


Act 
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192 Of Villenasge. 
AR, but not when it abates by the Act of 
God. Thoſe that find no Pledges, ſhall not 

be amerc'd, as K. Q. &c. 

There are fix Sorts of Perſons diſabled to 
bring any Action, and if they do bring one, 
Judgment may be demanded if they ſhall be 


anſwered. . 
I. A Villein is diſabled to bring an Acti- 
on againſt his Lord. 
He that pleads in Diſability, ſhall but de- 
fend the Wrong and the Force, and ſhew 
how the Plaintiff 1s diſabled, and demand 
Judgment if he ſhall be anſwered. But 
one can neither plead, in Diſability, or to 
the Juriſdiction, unleſs he make himſelf {5 
Party by this Part of the Defence. Sed O. 
(a) 3 Lev. For (a) the Defendant in Ejectment may 
182. plead that ther Land is antient Deme ſne, 

either with or without making any Defence, 
(5) 1 Lut.g, 4nd ſo (b) it ſeems that a Man may plead  t 


9 = 2 „eee - ts. wn w 


# other Pleas in Abatement without makin 1 
any Defence; but the ſureſt Way is to plead | 1 
venit & defendit vim & injuriam, nithoat J 
adding any more; but after full Defence, . 


(which is thus, deſendit vim & in uriam 
| quando, &c. & damna, & quicquid quod t 
(e) 1 Lut.7. ipſe defendere debet, or (c) thus, defendit WM. 7 
5 vim & injuriam quando, 8c.) one cannot ( 
pleid in Diſability, nor to the Juriſdiction, 1 - I 
It is ſo neceſſary for the Defendant to make e 

lawful Defence, that tho' he plead a good 
Bar without it, Judgment ſhall. go againſt ( 
him IF the Lord plead that the Plaintiff is | 
his Villein, and it be found that he is free, I 

and the Lord bring Error, this does not 1n- 
franchiſe the Villein, nor uceds the Lord ] 

4 | make 
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ce, | | 3 
None at Law could ſue, or defend by 128. 
Attorney, without Writ or Warrant ſo to 
do; but by one call'd Reſponſalis he might, . 
in Caſe of Extremity, ſhew the Cauſe of 
his Abſence, and certify on what Trial he 
would put himſelf. And one may have an 
Eſloin, or a Protection caſt for him by a 
Stranger. 8 ä | | 
2. He that is outlaw'd, (as ny one may 
be that is paſt the Age of 12, or has abjur d 
the Realm, is diſabled to ſue an Action in 
his own Right, during the Outlawry, Cc. 


but he may ſue in autre Droit as Executor, 


Ge. and he may bring a Writ of Error to 
reverſe an Outlawry, he may likewiſe bring 
an Attaint by 23 H. 8. 3. 

One that is outlawd in the County Pala- vent. 155. 
tine of Lancaſter is diſabled to ſue at Weſt- 
minſter, bat one outlawed in Cheffer or 
Durham is not, for the former is a County 
Palatine by Parliament, the later by Preſcrip- 
lion only. 

When Outlawry is pleaded in Diſability, 

the Record muſt be ſhewed forth preſently, 
. Jub pede Sigilli, unleſs it be in the ſame 
Court, but when it is pleaded in Bar, a 
Day ſhall be given to bring it in, if it be 
denied. | | 

Judgment given by the Coroners in tlie 
County, does not diſable a Man, till ile“ 
Exigent be return'd, and the Outlawry ap- 
pear of Record. 
 _ Not only an Appearance in- Deed, but a 
S Purchaſe of a Superſedeas out of the Court 

| | K where 
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where the Record is, which is an Appear⸗ 
ance of Record, avoids an Outlawry, whes 
ther it be delivered to the Sheriff before th 
.quinto eæactus, or after. 3-53: 2 
(2) 44 E. 3. (a) If Outlawry be pleaded in Diſability, MW 
27. and the Plaintiff demand a Day to anſwer it, 
and before the Day purchaſe a Pardon, he is re- 
ſtored by the Pardon. W e 
Where the Ground of the Action is for- 
ſeited by Outlawry, it may be pleaded in 
Bar; as in Debt, Detinue, Cc. but where 
the Ground of the Action is uncertain, and 
not forfeited by Outlawry, it can be plead- 
ed in Diſability only, 
Proceſs of Outlawry lies in all Actions 
2 Vi & Arnis, by Common Law, and 'F 
y Statute, in Debt, Detinue, Account, 
Covenant, Annuity, Caſe, Cc. 
Formerly any one might execute an Out- 
Jaw, now the Sheriff only, tho' he be out- 
lawed for Felony. . | 
129. An Alien is diſabled to bring any 
| Action, and if he do, the Ten't or Defen- 
Vide. ſup. z, dant may plead that he was born in ſuch a 


Country, out of K. 's Ligeance, and demand 


Judgment, Cc. But it is not enough to ſay, | 
that he was born out of the Realm, for one 
may be born out of the Realm, as in Jre- 
land, Ferſey, &c. and yet within K.'s Li- 

Co. Car. geance. And the Child of a Merchant, living 

60. beyond Seu, is 4 natural Subject, tho he be born 
beyond Sea. IH | | 2 OY 

Denizen either fignifies a natural born 

Subject, or one privileg d by K.'s Leiters 

Patents; theſe may be either general, grant- 

Ang guod ille in omnibus habeatur, reputetur, 

trattetar, 
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© erafletur, & gubernetur, tanguam ligens miſter, 
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Cc. or they may be particular, enabling 
one % no „ | 

Ligeance is the faithful Obedience of a 
Liege Man, or Subject, to his Liege Lord 
or Sovereign. Aud Ligeus is ever taken 


+ for a natural born Subject. 7 


Ligeance 1s either perpetual or tempora- 
ry; the firſt is either by Birth, guam nemo 
ejurare poteſt, nec Patriam exuere, or „ 
of Naturalization, or Denization. The ſe- 
cond is either local, which laſts as long vide ſupra 
as an Alien lives under K. s Protection, 11. 
and makes him indictable of High Treaſon, 
guod contra ligeantie ſue debitum, Cc. or li- 
mited, as when one is made a Denizen on 


Condition, or for Life, or in Tail Male, or 


Special Tail, &c. : 
An Alien being a Prior may ſue in Right 
of his Houſe, and he may (40 ſue as Admini- ( a)Cro.Ca, 


2 &c. And an Alien, whole K. is in ” 


ague with ours, may _ perſonal Acti- 
ons in his own Right, tho he can bring no 
real Action; but an Alien Enemy can bring 


neither a real nor perſonal Action, and if he 


do, the Ten't or Defendant 1 plead 
in Diſability, or conclude to the Action. 

4. Perſons attainted by Judgment againſt 
them on a Writ of Præmunire are diſabled 
to bring any Action, for by ſuch Judgment 
they are out of K.'s Protection, forfeit all 
their Lands in Fee- ſimple, and Goods, and 


are ſubject to Impritonment for Life, and, 
in former Days, they might have been kil- 
led by any one, as being Enemies to K. 130. 


Allo every one attainted of Trealon or Fe- | 
5 K 2 lony, 2 
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Of Villenage. | | 
lony, is diſabled to ſue any Action, for he 
is dead in Law. | fe PN 

There is a general Protection of K. which 
extends to all his Subjects, Denizens, and 
Aliens within the Realm, and is loſt by 
Judgment in Premunire: And there is a par- 


ticular Protection by Writ, of which there 


are two Kinds. | 


The fir(t is for the Safety of one's Perſon, 
and Poſſeſſions, from unlawful Violence, 
which is called a Protection cum clauſula no- 


Jumns, from the Word Nolumus in the 


Writ, by which ſuch Protection is granted; 
and this is no more than the Law implies in 
K.'s general Protection, and all Writs for 
ſuch Protection, are of Grace, ſaving one, 
which a ſpiritual Perſon may, of Right, 
ſue forth for himſelf, and his Farmers, that 
their Goods be not taken againſt their Will, 


by K. s Miniſters, Cc. 


The Second is for the ſtaying of Suits, 
and is called a Protection cum clauſula volu- 
mut, from theſe Words in the Writ by 
which it is granted, volumus quod interim 
ſit quietus de omnibus placitis & querelis. 
| Of theſe Protections for the Staying of 
Suits, there are four Sorts. 1. Quia Pro- 
jecturus. 2. Quia Adoraturus, (viz, for one 


that is to go, or ſtay, beyond Sea, on K. s 


Buſineſs.) 3. Quia indebitatus nobis exiſtit. 
4. Quia impriſonatus ultra mare, for one ſent 
into K. s Service, beyond Sea, who is im- 


priſoned there. 


As to the Protections Profecturæ, & Mo- 
raturæ, thele nine Things are to be o 


ſerved. - 
| 1. The 


y 4 


Of Pillenage. 


1. The Cauſe for which they are granted, 


mult be ſet forth in the Writ, that it may 
appear to the Court that they are granted 
for the publick Good, and the Service of 


the Kingdom, either in War, or in Nego- 


tiations of Peace, &c. HEE 

2. They may be granted to Men within 
Age, and to Women in three Caſes, quia 
lotrix, ſeu obſtetrix, ſeu nutrix; but not to 
a Corporation Aggregate, becauſe it is in- 
viſible. A Protection granted to the Huſ- 
band ſhall ſerve for the Wife. 

Regularly a Protection can be caſt only 
for the Ten t or Defendant, but not for the 
Plaintiff or Demandant, or one that is an 
Actor in Nature of a Plaintiff, as an Avow- 
ant, or the Garniſhee after Appearance, Cc. 
But it may be calt for a Vouchee, Ten't by 
Receipt, or Aid Prayer, when the Deman- 
dant has granted the Voucher, &c. where- 
by they are made privy. It may alſo be 
caſt for the Garniſhee, at the Day of the 
Return of the Scire Faciar againlt him. But 
it cannot be caſt for an Officer of K.'s Re- 
ceipt, or of a Court of Record whole At- 
tendance is neceflary. | 

A Protection caſt by one Defendant puts 
the Plea without Day for all, except in 
Treſpaſs, and Actions in the Nature of 
Treſpaſs, where each may Anſwer without 
the other; and in Treſpaſs, Protection for 
one ſerves for all if they join in Plea, or 
if they plead ſeveral Pleas, and one Yenire 
is awarded againſt all 

3. By 13 K. 2. 16. Protectio profefture is 
not to be purchas'd hanging the Plea, ex- 

OE” K 3 cept 


Vid. ſupra 


109. 
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cept for a Voyage Royal, but Protectio Mo- 


rature ma , 


A Protein can't be allow'd, but when 


the Party has a Dey in Court, therefore it 
can't be caſt againſt any Writ of Execution, 


except a Scire Facias, 


Vid. infra 
250, - 


131. 


A Protection caſt at Ni prins ſhall fave 
a Default, tho' it be repeal'd before the Day 
in Bank, becauſe it was once well caſt; but 


if it be afterwards diſallow'd for Variance, | 


the Default is not ſav d. 8 
If a Man have a Protection, and not- 
withſtanding plead a Plea, yet at another 
Day of Continuance it may be caſt. 
Neither of theſe Protections ſhall endure 
more than a Year and a Day after the Tefe, 
if they are teſted 7 Jan. and allow'd pro uno 
Anno, the Re-ſummons ſhall be 8 7 
next Year, yet that is the laſt Day of the Year. 


4. Theſe Protections muſt be to ſome 


Place out of the Realm, as Scotland or Ire- 
land, &c. Protectio quia moratur ſupra altum 
mare is not good. 5 | 

5. Neither of theſe Protections are al- 
Jow'd in Actions that touch the Crown, 


as Appeals of Felony or Mayhem; nor 


where the K. is ſole Party, nor where he 
and a Subject are Parties, nor in Quare im- 


pedit, nor Aſſiſe of Darrein Preſentment, 
tor the Danger of a Lapſe; nor in Quare non 
ad miſit, becauſe it is grounded on the 97755 
re Impedit ; Nor in A ſſiſe of Novel Diſſeiſin, 
nor in Certificate of Aſſiſe, becauſe it is 
grounded on Aſſiſe of Novel Diſſeiſin, 
which antiently was called Feftinum Reme- 


dium. Nor in Dower unde nihil habet, be- 


cauſe 
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Of Pillenage. 199 
cauſe the Demandant has nothing to live 
upon. 

"An Infant was vouch d, a Protection was 
caſt for him at the Pluries venire facias ad ha- 
bendum vi ſum, and difallow'd, for his Age 
muſt be judg'd by the Inſpection of the 
Court, and the End of ſuch Proceſs is only to 
view him for that Purpoſe, and his bare Appear- 
ance is ſufficient to give the Court Satisfattion. An 
Enfant brought a Writ of Error on a Fine, 
and ſued a Sire Facias againſt the Conuſee, 


for whom a Protection was caſt, and the 


Court examined and recorded the Plaintiff's 


| Age, and then allow'd the Protection, and 


the Nonage being recorded, the Heir of the 
Infant may reverſe the Fine; but if the Plain- 


tiff had died before his Age had been inſpect- 


ed, the Fine could never have been revers'd. 

By 23 H. 8. 3. Prote&tions are ouſted in 
Attaint; and by 1 K. 2. 8. In Actions for 
Victuals bought for the Service mention'd 


in the Protection, and in Pleas of Treſpaſs, 


Se. done ſince the Date of the Protection. 
And by the late Statutes, they are generally 
expreſly ouſted in perſonal Actions given by 
the ſaid Statutes, _ | 
If a Writ of Deceit be brought againſt 
one for caſting a Protection on an undue 
Surmiſe, the ſame Protection may be caſt 
again, jor it gives a general Freedom from all. 


Sunits, till the Time be elapſed. 


6. They muſt be under the Great Seal 
and generally directed. 

7. Any Court, (whether it be of Record 
or not,) wherein they are caſt, may allow 
or diſallow of them. | SR 
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Of FVillenage. © 
8. An Infant, Feme Covert, or Monk, 
may caſt a Protection, ſo may the Party 
himſelf, but if he caſt it himſelf, he ought 
to ſhew Cauſe why he ought to take Ad- 
vantage of it, but a Stranger needs not 
ſhew any Cauſe. | 
9. They may be avoided three Ways. 
1. On the Caſting of them before they are 
allow'd. 2 They may be diſallow'd after- 
wards for Variance betwixt them and the 


Record; or becauſe they lie not in the Ac- 


tion, or for that the Party has no Day to 
caſt them in. 3. If the Party go not to the 


Service for which they are granted, they may 
be repeal'd by Jnnoteſcimus ; but, being Re- 


cords, they can't be avoided by Averment. 
The 3d Protection, cum ClJauſuld volumuc, 

is for the King's Debtor; but now by 25 E. 

3. 19. a Creditor may have judgment a- 


e. + dee ail the King's Debtor ; but he ſhall not 


have Execution unleſs he will take upon 


him to pay the King, and then he ſhall have 


Execution for the Kings Debt as well as 


his own. 


The foufth Protection, cum Clauſula vol u- 
mus is quia Impriſonatus, Cc. Neither this, 
nor tlie Protection laſt mentioned, have any 


certain Time limited in them. | 


5. He that is profeſs'd of Religion in any 


Part of England is diſabled to bring any 


Action; but one profeſs d in foreign Parts, 
is not diſabled, becauſe his Profeſſion can- 
not be tried by the Ordinary's Certificate, 


which is the only Trial allow'd of by Law 


in this Caſe. | 


A Man is faid to enter into 1 
his 
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Of. Villnage. | 
bis firſt Coming, and living under Obe- 


dience to the Rules of ſome Order, but he via. ſupra 


201 


is not profeſs'd till he has taken the Vow. 142. 


A Man profeſs d is dead in Law, and 
his Heirs, Executors, and Adminiftrators, 
repreſent him as if he were dead indeed. 


His Heir ſhall be bound by Warranty made 


by him, and ſhall have a Writ. of Mortan- 
ceſtor, (and the Writ ſhall ſay, / D. Pater, 


Sc. die quo habitum Keligionis aſſumpſit, in F. N. B. 


quo habitu Profeſſus fuit, &c.) and if he be 196. a. 


within Age, he ſhall be in Ward, as to 
Lands holden by Kt.'s Service. If one owe 
Money to the Abbot of D. and after be- 


comes Abbot of D. he may ſue his own Ex- ; 


ecutors. 5 8 
But if Ten't I. diſcontinue, and enter 
into Religion, his Iſſue ſhall not have a 


Formedon till his natural Death; for no 


Man by his own Act ſhall derogate from 
his own Grant. And if the Husband be 


ofeſs d, his Wife ſhall not be endow'd till 


is natural Death; and if ſhe alien Land 
which ſhe has in her own Right, and he 
be afterwards dereigu'd, he ſhall avoid the 
Alienation ; for the Wite ſhall bave no Be- 
nefit by his entring into Religion, becauſe 
without her Conſent he would not have 
done it; but ſome have aid, that either 
Husband, or Wife, ante Carnalem Copulam, 
may enter into Religion without the other's 
Conſent, but after, they cannot without 


mutual Conſent. If a Dils'or enter into 


Religion, and become profeis d, yet the 
Dils ee may enter; notwithſtanding the 
Land deicends to the Heir of the Diſs or, 


Ks | for 


- # 
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for no one, by his own Act, ſhall prejudice 
a Stranger's Right. | * 
The Head of a religious Houſe, tho he | 


be profeſs'd, may purchaſe, ſue, and be 


tued for any Thing touching the Houſe, - 

If one profeſs'd be Executor, Biſhop, or 
Parſon, he may ſue in autre Droit. If he be 
K.'s Farmer, he may have an Action touch- 
ing the Farm. If a Monk be beaten or 
impriſon d, he and the Abbot may join in 
an Action, and the Writ may either con- 
clude ad damnum ipſius Priorit, or ipſorum. In 
the ſame Manner if he be falſly and mali- 
ciouſly indicted of Felony, they ſhall join 
in a Writ of Conſpiracy. 

A Wife is diſabled to ſue, or be ſued, 
without her Husband, notwithſtanding the 
Husband be baniſhed” for a Time, which 
ſome call a Relegation ; but the Wife of one 
that has abjur'd the Realm, or of one per- 
petually baniſh d by Parliament, may fue, 
or be ſued, as a Feme Sole, and ſhall recover 


her Lands alien'd by her Husband. - Note; 


That one can't be abſolutely baniſh'd, ſo 
as perdere Patriam, by any but by Parlia- 
ment. K.'s Wife is an exempt Perſon from 


him, and may purchaſe, ſue, or be ſued, } 


without him. ö 

She can't be amerc'd, and therefore ſhall | 
find no Pledges. - 

She (hall not be (a) barr'd by Plenarty 
pleaded againſt her in a Quare Impedit. 

She is not within 1 H. 4. 6. hich enacts, 
That in all Petitions to K. for Grants of Land, 
&c. Mention muſt be made of the Value there- 
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ef, and of what former Grants the Petitioners 
have had. | ba 
Her Bailiff, in an Action concerning the 


Hundred, ſhall ſay, in contemptum Domini 


Regis & Regine. 


She pays no Toll, nor is ſhe bound by 


the Statute of quia Emptores to diſtrain pro 
Rata ; nor 1s ſhe within the Statute. of 
AMarlbridge, cap. 4. which prohibits the 
Driving a Diſtreſs into another County. 

It is Treaſon to compaſs her Death, and 
none can marry the Queen Dowager with- 
out K. s Licence. | 


But K.'s Wife ſhall be ſued by a Precipe, 
not Petition, and a Protection ſhall be al- 
low'd againſt her, but not againſt K. 8 
6. A Perſon excommunicate 1s diſabled 


to ſue any Action, and if he do bring any, 
the Ten't or Defendant may plead that he 1s 


excommunicated, and ſhew the Biſhop's - 
Letter, under his Seal, witneſſing the Ex- 
communication, and demand judgment if 


he ſhall be anſwered. But a Man ſhall 
not be diſabled by Excommunication pro- 
nounc'd by any foreign Biſhop ; nor ſhall 
one excommunicate by an Engliſh Biſhop, 
be diſabled to bring an Action againſt the 
ſame Biſhop. | 

There is the greater, and the leſſor Excom- 
munication; the greater excludes a Man 
from the Communion of the Faithful, as 


well as of the Sacraments: The leſſor ex- 


cludes a Man from the Communion of the 


Sacraments only: But either of them diſa- 


bles the Party. iſa- 
A Corporation Aggregate can't be _ 
e 
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Cro. Car. 
242. 
Vaug. 411. 
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bled by Excommunication of the Members, 
for the Body Politick, which is the Plaintiff, 


reſts only in Conſideration of Law, and can't be 


excommunicate, and can only appear by At- 


torney. But where the Plaintiff is excom- | 
municate, he is diſabled to ſue either in his 


own Right, or another's, as Executor, Par- 
ſon, Cc. for they which converſe with one 
excommunicated, are excommunicated alſo. 

Anciently an Official might certify an 
Excommunication, but now none can cer- 
tify it but the Biſhop himſelf, (unleſs he be 
beyond Sea,) or one that has ordinary Ju- 
riſdiction, and is immediate Officer to the 
King's Courts, as Arch-deacon of Richmond, 
or Dean and Chapter in Time of Vacation. 

Biſhop's Certificate under his Seal re- 
mains god after his Death; but a Certifi- 
cate by a Biſhop, that another Biſhop has 
certifted him that the Party 1s excommuni- 
cate, is not good. Þ _ 

None but the King's Courts of Record, 
as King s Bench, Common. Pleas, Juſtices 
of Gaol Delivery, and the like, can write 
to the Biſhop to certify any Eccleſiaſtical 
Matter. But no inferior Court, as of Lon- 
don, or any other Corporation, can do- it, 
but the Plea muſt be removed into the 


Common Plcas, and that Court ſhall write | 


to the Biſhop, and remand the Plea. For 
this Cauſe, Conuſance ſhall not be granted 
in a Quare Impedit: And a Quare Impedit of 
a Church in Wales did lie in the County 
next adjoining, becauſe the Lord ſhips Mar- 
chers could not write to the Biſhop. But 


the 


K.. Fuſticiar in Wales had Poner to write to | 
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the Biſhop, therefore 4 Quare Impedit for 
Churches in the antient Shires, which were 
within his Furiſdiction, did alnays lie in 
Wales. LEE | OE, 

- If the Excommunication pleaded can't be 
denied, the Writ ſhall not abate, but Judg- 
ment ſhall be that the Ten't or Defendant 
ſhall go quit without Day, and when the 
Plaintiff is abſolv'd, he ſhall have a Re- 
ſummons or Re- attachment, and bring the 
Defendant into Court again; (ſo ſhall he 
alſo where the Plea is put without Day for 


other Cauſes, as Non venue of the Juſtices, 


Protection, Eſſoin de Service le Roy, Cc.) 
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But in all the other five Caſes, where Diſ- Vid. foprs 
ability is pleaded, the Writ ſhall abate, if 79" 


the Matter pleaded can't be gainſaid. 

Dies in Law is the Day of Appearance of 
— Parties, or the Continuance of the 

lea. a 

In real Actions there are dies Commune, 
ſor which ſee the antient Statutes. 


Marl. 12. 
32 H. 8. 21. 
16, 17 C. 


In all Summons on the Original, the Par- 1. 6. 


ty muſt be ſummon'd 15 Days before the 
Day of the Return of the Original, and the 


Statute of Articuli ſuper Cartas, ca. 15. which vid. z. Inſt. 


requires that in all Summons, and Attach- 567. 


ments, in Plea of Land, there ſhall be con- 

tain'd the Term of 15 Days, was in Affir- 

mance ot the Common Law. | 
If the Original be return'd Tarde, (i. e. 


delivered to the Sheriff ſo late that he had no 
Time to ſerve it,) in which Cate an Alias 
Sum moneas goes forth, there mult be nine 


Return- ays incluſively between the Teſte 
aud Return thereof, as there mult be in all 


other 
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4 Fillenage. | 
other judicial Proceſs in real Actions. But 
if one demand Conuſance of Pleas to be 
holden within his Manor, Proceſs ſhall be | 

awarded there from 3 Weeks to 3 Weeks. 

K.'s Bench may proceed de die in diem, 
when the Offence is committed in the | 
County where they ft, but when it is re- 
mov'd by Certiorari, there mult be 15 Days 
between every Proceſs, and the Return 
thereof. | 

2. There is Dles Specialis, as in an Aſſiſe, 
In either Bench, there needs not be 15 Days 
after the Attachment, before the Appear- 
ance; but before Juſtices aſhgn'd, there 

muſt; and generally in Aſſiſes N 
may give any ſpecial Day out of Term as 
well as in Term. And in Aſſiſe, if the 
Parties be adjourn d to a common Day, as 
Quindenam Paſeh. & c. they are not demand- 
able till the fourth Day after, but when 
they are adjourn'd to a certain Day of the 
Week, as Monday, Tueſday, Cc. they are 
demandable on that very Day. 

Upon an Imparlance, or after Demurrer, 
the Court may give any ſpecial Day, ſo it 
be in Term. In a Scire Facias on a Fine, or 
Recovery in a real Action, becauſe they are 
Writs of Execution, and in all judicial 
Writs, Proceſs againſt an Infant to judge of 
his Age, Proceſs when the Husband prays 
in Aid of his Wife, or Pone at the Deten- 
dant's Suit, there need not be 15 Days. 

3. There is Dies Gratie, which is regular- 
ly granted by the Court, at the Prayer of 
the Plaiotift, or Demandant, but never at 
the Prayer of the Ten t or Defendant; 2 
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But this ſhall never be granted where K. is Par- 
be ty by Aid Prayer, or when a Peer is Ten't 
be or Defendant. Sometimes the Day that is 
. guarto Die poſt, is call'd Dies Gratie, for no 1 
em, Default is recorded till that is paſt, * ＋ 

the in a Writ of Right; but in all Caſes the 
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re- every Day of Return is the Day in Law, and - 
1ys to that the Judgment has Relation 
rn Where a Man by not appearing will be 


ſubjeR to great Loſs, as of Iſſues, or his 
le, Freehold, or to corporal Pain, as Impriſon- 
78 ment, he may appear on the Day which he 
ir- has by the Roll, on which the Writ was award- 
Te ed, tho the Sheriff return not the Writ. 


es The Day of Nif Prius, and the Day in 
as Bank, are eſtcem'd in Law as one Day, for : 
he ſome Purpoſes; e. g. If the Defendant make _— 


as W Default at Nit Prius, and an inſufficient 
1 Protection be caſt for him, by Reaſon whereof | 
n the Inqueſt is not taken, and at the Day in Vide ſupra 
Ie Bank the Protection be diſallowd, the Sgt 195+ | 
e ſhall be there taken for Default, whether the quelt, 23. 
Defendant appear at the Day in Bank, or not, 
, but without ſome ſuch ſpecial Reaſon, the Lam. 
t looks on them to be diltinft Days, as they really 
r are. 
e There are Dies Furidici, & Dies non Furi- 
1 dici, all Days in Term are Dies Furidici, but 
f no Days out of Term, (except it be in Aſſi- 
8 zes.) All Sundays, Aſcenſion-Day, Purifi- 
. cation, All- Saints, All-Souls, and St. ohn 
Baptift's Day, are Dies non Furidici. f 
The natural Day contains the Space of 
24 Hours, from 12 at Night to 12 the next ; 
therefore in Indictmeuts of Burglary the 
Offence is ſaid to be committed in Nocte 
| TD ejudem 
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0 Villenage. 
Jjuidem Diei. 91 Days make a Quarter of a 
Year by legal Computation, and 182 Days 


l (4) „ odd Hours. (a) In the Leap-Year the 
de Zan Day encreaſing, and the Day next prece- 
I B:ſ-Sextili, dent, ſhall be reckoned but as one. Regu- 


Law, except it be as to the accounting of a 
Lapſe in Ouare Impedit, in which Cale the 
Law computes by Kalendar Months. 


| fo amovendo, may ſue, but he muſt appear 
by Attorney; and an Ideot, Madman, Cc. 
may at this Day bring. an Action in their 
own Names, and proſecute it by others. 


| end by Guardian only. 
If a Villein. become a Monk profeſs'd, the 

Lord can't take him out of the Houle, but 

he ſhall have an Action againſt the Sove- 


136. / 


afterward deraignd, the Lord may ſeiſe 
him again; and he may ſeiſe a Secular 
Prieſt being his Villein, notwithſtanding 
his Holy Orders. The Marriage of a Secu- 
lar Prieſt at Law was not void, but voida- 
ble by Divorce, which if it were not had 
in the Life of the Parties, could not be af- 
ter the Death of either of them, But the 
Marriage of a Man or Woman profeis'd wa 


cence, ſhe is infranchiled during the Co- 
verture, and the Lord can't ſeiſe her, but 
he may have an Action againſt the Huſ- 

N | band ; 


make Half a Year, for the Law reckons not 


larly 28 Days are accounted a Month iu 


A Leper, remov'd. by the Writ de Lepro- 


An Infant may ſue by. Guardian, or Pro- 
Vat Amy, by W..2..15, but he ſhall de- 


reign of the Houſe. But it ſuch Villein be 


wholly void, and the Iſſue Biltards. 85 
And if a Nief be matried without Li- 
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band; and if ſhe were Regardant, and the 
Lord make a Feoffment of the Manor to 


which, Cc. and the Husband die, the 


Feoffor ſhall have the Nief; for during the 
Coverture ſhe was ſevered from the Manor, 
and the Lord's Intereſt in her was rather in 
Nature of a Poſſibility, than of a Rever ion. 

K. may infranchiſe a Villein by making 
him a Knight, but the Lord may have an 


Action againſt them that were the Means 


thereof. 5 | 
If the Heir of Land holden by Kt.'s Ser- 
vice had enter'd into Religion before his 
Age of 14, the Lord ſhould have had a 4 
Writ of Raviſhment of Ward againſt the 
Sovereign, But the Land ſhould have de- 
ſcended to the next Heir, and the Lord had 
no Remedy as to the Loſs of the Land, for 
it was damnum abſque injuria. | 


Manumiſſion is properly when the Lord 


makes a Deed to his Villein to infranchiſe 


him; but there are alſo many implied Ma- 
numiſſions, as Knighthood, Cc. If a Vil- 


lein remain in antient Demeſne a Year and 


137. 
H. 4. 17. 


a Day, the Lord can't ſeiſe him there. II 


he be a Prieſt in K. s Chapel, he can't ſeiſe 
him in K.'s Preſence. | | 

If the Lord make an Obligation, or 
Leaſe Y. to his Villein, or infeoff him, or 
do any Act that transfers a fix'd Eſtate, or 
gives a Cauſe of Action to the Villein, he 
thereby i. franchiſes him. But if the Lord 
bring an Appeal of Felony againſt his Vil- 
lein who has been indicted of the ſame be- 
fore, he does not infranchiſe him thereby, 


and 


I 38. 


for he cannot have him hang d without it, | 
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and if the Villein be acquitted on the Ap- 
peal in that Caſe, he can't recover Dama- 
ges againſt the Lord. But if the Villein 
againſt whom the Lord brings ſuch Appeal 
were not indicted before, and acquitted on 
the Appeal, he ſhatl be free,. becauſe W. 2. 
12. gives Damage to the Appellee not in- 
dicted before, which in this Caſe would 
be illuſory, if the Villein would ſtill con- 
tinue ſuch. | | 

I the Lord make a Leaſe W. to his Vil- 
lein, or make a Releaſe unto him, having 
nothing in the Land, which is merely void, 


or attorn to a Grant made unto him, which 


transfers nothing from the Lord, but only 
males good another's Grant, he does not in- 
franchiſe him thereby. 

If Ten't I. of a Manor, to whicli a Vil- 
lein is regardant, infeoff the Villein of the 
Manor, the Iſſue may bring a Formedon 
againſt the Villein without infranchiſing 
him, for he can't ſeiſe him till he has re- 
cover d the Manor. So if the Ten't of Kt.“ 
Service Land had infeoff d the Villein and 
another on Collufion, the bringing of a 
Writ of Ward againſt them did not infran- 
chiſe him, for it the Lord ſhould have en- 
tered for the Moiety belonging to his Vil- 
lein, his Seigniory would have been ſuſ- 
pended, and he could not have a Writ of 
Ward againſt the other, in reſpect of the 
Lord's actual Seiſin of the ſaid Moiety. If 
the Lord levy a Fine to a Villein of Land 
in ancient Demeſne, this infranchiſes him, 
tho' it be afterwards reversd by a Writ of 
* Deceit, ſor it was not void, but voidable. 
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If the Lord bring an Action real or per- 
onal againſt his Villein, and recover, or 
de nonſuit after Appearance, he thereby in- 
ranchiſes him, becauſe he might impriſon 

im, and ſeiſe his Goods without Suit; but 
F the Lord be nonſuit before Appearance, 
the bare bringing of the Writ does not in- 
franchiſe the Villein, (a) becauſe 4 Stranger 
may bring it in the Lord's Name. 5 

onſuit is always when the Demandant, 
or Plaintiff, ſhould appear, and makes De- 
fault. A Retraxit is when he is preſent in 
Court; (as regularly he is ever, by Intend- 
ment of Law, till a Day be given over, un- 
leſs it be when a Verdict is to be given, 
and then he is but demandable;) and this? 
is either Privative, when the Entry is, quod 
ſolenniter exactus non venit, ſed a ſecta = in 
contemptum Curie ſe Retraxit, &c. or Poſitive, 
when the Entry is, quod fatetur ſe, ſeu cog- 
noſcit 1 ulterius nolle proſequi, & c. It is cal- 
led a Retraxit, 1 e that is the effectul! 
Word, uſed in the Entry. It is a Bar to all 
Actions of like Nature or inferior. 

Nonſuit before Appearance is never fe- 
remptory, and regularly alſo Nonſuit after 
Appearance is not, but in a Quare Impedit it 
is, and in that Action a Diſcontinuance is 
alſo Peremptory, becauſe the Defendant 
ſhall have a Writ to the Biſhop. Nonſuit 
after Appearance is alſo Peremptory in a 
Nativo habendo, and the Nonſuit of one 
Plaintiff in that Action nonſuits both, in 
favorem Libertatis; for 1n- a Libertate Pro- 
banda, ſuch Nonſuit is not Peremptory, nei- 
ther is the Nonſuit of one Plaintiff the 

„ „%% fan 
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| Nonſuit of both. And it is Peremptory: 
not only in an Appeal of Felony, but of 
Mayhem alſo, for the Words therein are, 
Felonice Maybemavit; but the Nonſuit of I 
the Plaintift in an Appeal is not ſuch an 
Acquittal on which the Detendant ſhall re- 
cover Damages againſt the Abettors, by 


7 68 


arraigned at K.. Suit upon the Appeal, and 
acquitted. Such Nonſuit is allo Peremptory 
in an Attaint, but a Diſcontinuance 1n an 
Attaint is not, becauſe there is a Judgment Ne 
given upon the Nonſuit, but not upon o 
the Diſcontinuance. \ ED d 
In perſonal Actions brought by any but WW «i 
Executors, the Nonſuit of one Plaintiff is b 
the Nonſuit of all; except in an audita 1 
Querela, which is favour'd, becauſe it diſ- WW i 
1 

f 

Z 

e 

| 

2 

c 


charges a Man from Execution; but in real 
or mix d Actions, the Nonſuit of one De- 
mandant is not the Nonſuit of both, but 
he that made Default ſhall be ſummon d. 
and ſever d. „ 3 
One may be ſevered two Ways. 1. By 
Summons ad ſequendum Simul, where he 
never. appear d. 2. By the Court's Award 
of Nonſuit without any Summons, and this 
1s always after Appearance. 
In a real Action by ſeveral Precipes a- 
gainſt two or more, Nonſuit as to one, is 
a Nonſuit as to all, becauſe as to the De- 
mandant it is all but one Writ under one 
Teſte. 5 8 
Writs of Error, Attaint, Sire facias, &c. 
follow the Nature of thole Actions where- MW. 


on they are grounded. 


K. cant 


K. cant be Nonſuit, but the Attorney 
General may enter an ulterius non vult Pro- 
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ſequi, but an Informer qui tam, Cc. may be) 


onſuit. 1 PEP 
After Demurrer join'd, the Plaintiff may 


ve Nonſuit, but by 2 HH. 4. 7. at a Day gt- 
ven by the Judges to be adviſed after Vere | 


dict, he ſhall not. 


After an Award to account, the Plaintiff 


may be Nonſuit, becauſe it is but an Inter- 
locutory, and no final Judgment. 
A Lord can't preſcribe to have a Fine of 
every Ten't that marries his Daughter with- 
out his Licence, for it is againſt the Free- 
dom of a Freeman that is not bound there- 
to by a particular Tenure ; but there ma 
be a Cuſtom in a Manor that every Ten't 
that holds in Bondage, the Freehold being 
in the Lord, ſhall pay ſuch Fine, tho' his 
Perſon be free. | 


But Gavelkind ſtands with ſome Reaſon, 
for every Son is a Gentleman alike, and 


Burgh Engl. has its Reaſon, for the young- 


eſt is leaſt able to take Care of himſelf. In 


ſome Manors the eldeſt Daughter or Siſter 
alone ſhall inherit; and in ſome Gavelkind 
extends to Brothers as well as Sons. | 
A Man can't preſcribe to diſtrain Cattle 
Damage Feaſant, and detain em till ſatiſ- 
fied for the Damage at his Will; for it is 
againſt Reaſon that he ſhould be Judge in 
his own Cauſe. Therefore a Fine levied be- 
fore the Bailiffs of Salop was revers'd, be- 
cauſe one of them was Party to the Fine. 


K. John, and his Son H. aboliſh'd the 
Triſh Cuſtoms, and made the Laws of 5 
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land in Force there; it 18 ſaid, that our Sta- 
tutes bind them not, quia non habent Milites 
in Parliamento, and this is true as to all thoſe 
in which Ireland is not particularly named : 
But by Poyning's Law, all Statutes made in 
England before the 10th Year of H. 7. are 
of Force in Ireland. ig 


Of Rents. 


F Rents there be three Sorts. 1. Rent 
Service. 2. Rent-Charge. 3. Rent 
142. Seck. To which may be added Rent relerv'c 
on a Leaſe W. called Rent diſtreinable of 
common Right, which is not properly 
Rent- Service, becauſe Fealty, which is in- 
cident to all Rent- Service, is not incident tc 
it; Rent is reſerv'd out of the Profits of the 
Land and is not due till they are receiv d. 
It may by AR of Law iſſue out of Services 
as a Seigniory does out of a Meſnalty im- 
mediately, and mediately from the Land, 
Any Thing may be reſervy'd that lies in 
Render, Office, or Attendance, but not the 
\ Profits themſelves. 

y . Onecantdiſtrain for Rent by Night, but 

for Damage-Feaſant one may. 
Rent-Service is where Tcn't in Fee holds 
of his Lord, or T'onee, or Leſſee L. or J. 
hold of him in Reverſion by Rent, and it 
is ſo called, becauſe Fealty is incident to it 
Where the Eſtate on which it is reſervd 
may pais without Deed, it may be reſerv'd 

without Deed. Tos 

No Rent reſerv'd at this Day ona Gift 
or Leaſe, is a Rcat-Service, _ thef 
1 ey n 
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Sta- Rev'n be in the Donor or Leſſor; but it : 
ſiliteiſ needs not be immediately expectant on the 1 
thoſeſERate of the particular Ten t in Poſſeſſion. = 
ned And, before the Stzture of quia Emptores, - | IF 
le init one had made a Feoffment iv Fee, or a + | I 
are Leaic L. Rem'r in Fee, reſerving Rent, ſuch 14 1 
Rent had been a Rent: Service. And if he 

had made no Reiervation, the Ten't ſhould - * 
have holden of him by the ſame Services i] 
by which he held over. | ; 

Fealty is an Incident inſeparable from 
the Rev'n, but the Rent is ſeparable. 

If a Man at this Day reterve to him and 
his Heirs a Rent upon a Feoffment, or — 
other Conveyance, whereby the whole E- 
ſtate in Fee paſſes, with a Clauſe, That 
it ſhall be lawful for him and his Heirs to 
diftrain, ſuch Rent is a Rent-Charge, be- 
cauſe the Land is charged with ſuch Di- 
ſtreſs by Force of the Writing only, and 
not of common Right. If it be to the Va- 
lue of the 4th Part of the Land, or more, 
it is called a-Fee- Farm. 7 : 

If one ſeis d of Land grant a Rent out of 144. 
it in Fee, T. L. Sc. with a Clauſe of Di- 
ſtreſs, ſuch Rent is alſo a Rent- Charge: 9 
But whether a Rent be reſerv'd on a Feoff- "MN 
ment, or granted by the Ten't out of Land, = 
if there be no Clauſe of Diſtreſs, it is a 
Rent-Seck, and remedileſs, unleſs the Feof- : 
for or Grantee can gain a Seiſin thereof. 

If a Rent be granted payable at 4 — 
and that for Defauli of Payment on Deman 
it ſhall be Jawful to diſtrain; in this Caſe, a 0 
Demand made by the Grantee after any of 
the Days is good to cuable him to — 
| 1 ut 


to 
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but where a Re-entry is reſerved for Non? 


Payment of Rent on Demand, on ſuch a 
Day, the Demand muſt be made on the 
very ns. „ + TY 
Kent can't be reſerv'd, or granted out of 


Vide ſupra an incorporeal Inheritance, and it can only 


72. 


A 


' 


ſuch Rents are granted in lien of a Fig t 


certain Sum in E. T. 
Grantor's Perſon only; and not only the 


be reſerv'd on a Conveyance by which an 
Eſtate paſles, and therefore it can. be re- 
ſerv'd on a Releaſe by Diſs ee to Diſs or. 
But it may be claimed by Preſcription. 

It is faid that a Rent may be reſerv'd on 
a Feoffment by Deed Poll, becauſe the 
Words, by which it is reſerv'd, are the 
Words of the Feoffor, and the Feoftce a- 
grees to it by accepting of the-Deed, and 
for this Cauſe a Writ of Annuity will not 
lie for ſuch Rent, whether it were reſerv'd 


by Need Poll, or indented, nor will it lie 


for Rent granted for Owelty of Partition, 
(for it is meerly in the Realty, and is in Na- 
ture of the Land deſcended.) Nor for any 
other Rent which might at Law have been 
granted without Deed, as Rent granted to 


a Woman in lieu of her Dower, whether 


it be granted by Deed or without, bh 


which the Grantee has to the Land by of 
Law, and therefore are veſted in the Grantee 


in ſuch Plight as the Land did, or ought to have 


done. 


Grantee in Fee, but his Heirs, and AtGgns, 

may have a Writ of Annuity againſt the 

Grantor, but not againſt his Heir, * 
T * 


An Annuity is a uy Payment. of a 
or V. charging the 
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Grant n 


of the Rent. 
two Remedies for the fame Thing, he may al 
chuſe either of them. And if the Ten't of | 
the Land, and a Stranger grant a Rent our | 
of the Land, tho this be 2 Facie, the | 3 
Grant of the one, and the Confirmation of | 
the other, vet the Grantee may either diſtrein 
for the Rent, or have a Writ of Annuity a- 
gainſt both. But if the Grantee of a Rent- <i> ther 
Charge bring a Writ of Annuity and count *# #4 4 «#6 } 
thereon, he can afterwards bring a Writ of en bee wn ON] 
Annuity only; 1o if he diftrein for the 4 - he huh, ml 
Rent, and avow for it in a Court of Re- , = e 
cord, or bring an Aſſiſe for it, and make a 6&2. — 
Plaint thereon, his Election is determin d —© 
and he can afterwards take it only as a 
Rent; for Electio ſemel facta non patitur re- 
greſſum. If a Rent- Charge be granted to 
A. and B. and their Heirs, B. diſtrains, and 
avows for himſelf, and makes Conuſance 
for A. and dies, this binds A. ſo that he 
can never after have a Writ of Annuity. 
But where a Man may have an Action of 
Account, or Debt, and brings an Action of A 
Account, and 1s Nanſuit therein after Ap- 
pearance, he may have Debt, for both Ac- 
tious charge the Perſon * 

; If 
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If the Wife of tlie Grantee of à Rent in 
Fee bring a Writ of Dower againſt his 
Heir, he cannot plead in Bar of her Dower, 
that he claims it as an Annuity, for he can't 
determine his Election by Claim, but by 
ſuing a Writ of Annuity, neither can he 

- have it as an Annuity for the 2 Parts, and a 
Rent for the 3d. 2 

As to Elections, theſe Things are to be 

obſerved. . | 
145. 1. Where no Intereſt paſſes to a Grantee 
before Election made by him, Cas where 1 
rant to a Man one of my Horſes in my Sta- 
le,) the Election muſt be made in the Life 
of- the Parties, or the Grant becomes void 
by his Death. . Bs 

2, But where an Intereſt paſſes, as when 

one Thing is granted, and the Grantee has 
Election to take it one Way or another, (as 
2 Rep. 36. by way of Uſe executed by the Statate or Cun- 
veyance at Common Lam, ) there the Election 

may be made by the Heir or Executor. 

3. Where an Election is given to ſeveral 
Perſons, Election firſt made by any of the 
Parties ſhall ſtand. 

4. Where an Election is given of two 
ſeveral Things, he that is to do the firſt 
Act ſnall have the Election; as if one grant 
an Annuity, or a Robe yearly, or make a 
Leaſe reſerving a Rent of 20s. or a Robe 
yearly, Cc. the Grantor or Leſſee, becauſe 
they are to be the firſt Agents, by Payment 

of the one, or Delivery of the other, may 
chuſe to pay either of them; but if I give 
— one of my Horſes in my Stable, or 20 
oads of Wood to be taken in ſuch a Place, 

| you 
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you may chuſe which you like beſt, for in 
this Cate Jam not to be the firſt Agent by 
3 them, but you, by taking of 
. | BO 
5. He that has ſuch Election may often 
loſe it by his own Default; as if A. grant 
to B. 20 4. or a Robe, to be paid once at 
ſuch a Feaſt, and fail of Payment at the 
Day, B. may bring his Action for either; 
ſo if he infeoff B. of two Acres, to liold the 
one for Life, the other in Fee, and B. be- 
fore he has made Election to have a Fee in 
one of them, make a Feoffment of both, the 
Feoftor may re enter into either of them ſor 
the Forfeiture, But if one grant an Annui- 
iy, or a Robe, payable at the Feaſt of Eaſter, 
ar V. L. I. or in Fee, and fail of Payment, 
the Grantee ſhall not have his Election of 
either of them, but mult bring his Writ of 
Annuity in the Disjunctive, for if he (hould 
bring it for one of them without mention- 
ing the other, the Grantor would in this 4 
particular Caſe loſe his Election for ever af- + 
ter, becauſe after Judginent once had on a 
Writ of Annuity, the Grantee cant have 12 
Writ of Annuity aſterwards, but only a 
Scire Facias on the ſaid Judgment ; yet it 1 Ro. A. 
ſeems that if a Leſſor reſerve yearly 4 Rent, or 725: | 
a Pair of Spurs, and the Leſſee fail of Payment C- L. 90. b. 
at the Day, the 7 ef may diſtrain for. either ; 
of them, for in this Caſe the Leſſee loſes his 


Election only Pro hac Vice. ; 4 
Wherever Goods are diſtrain d, the Ou n- 


er may either re 
is by 


it unn by Writ, which 
omttion Law, or by Plaint, ' which 
| L 2 was 
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| was given by Marlbridge 21. and tho one 
grant a Rent with a Clauſe of Diſtreſs, and 
grant further that the Diſtrefſes taken ſhall 
be Irrepleviſable, yet may they be replevied, 
for ſuch a Reſtraint is againſt the Nature of 
a Diſtreſs, and no private Man can alter the 
common Courſe of Law. | 

| To replevy Goods is to deliver them to 
the Owner upon Pledges to proſecute, 
(which are required by Common Law,) and 
alſo Pledges to make a Return of the Things 
diſtrained, if Judgment ſhall be againlt 
him that brings the Replevin, which are re- 
quired by WW, 2. 2. 3 

The Sheriff may take a Plaint, by Force 
of the ſaid Act, out of the County- Court, 
and make Replevin preſently, for it would 
— inconvenient to ſtay till the County- 

ay. 5 

tle that brings a Replevin muſt either 
have an abſolute Property in the Goods 
diſtrain'd, or at leaſt a ſpecial Property, as 
in Goods taken to manure the Land, and 
tuch like: And if the Beaſts of ſeveral Men 
be taken, they can't join in a Replevin. If 
the Villein's Goods be diſtrain'd, the Lord 
may replevy them; but if they be taken by 
a Trelpaſier, claiming a Property in them, he 
can't replevy them, becauſe the Villein had 
but a Right. 

If the Defendant upon Plaint made claim 
Property, the Sheriff can't proceed, but the 
Plaintift mult ſue a Writ of Proprietate Pro- 
banda, (becauſe Property can't be tried but 
by Writ,) and if it be found thereupon — 

c | ph 


Fitz.Reple- 
vin 43- 
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and if the Sheriff return the Claim of Pro- 
perty, it ſhall be put in Iſſue, and deter- 
mined in the Common Pleas. | 

None can claim Property in a Replevin 
by his Bailiff, or Servant, becauſe he ſhould 
be fined for his Contempt, if it be found 
againſt him, which can't be done in this 
Caſe, becaule nemo punitur pro alieno delicto. 


But this muſt be underſtood where Replevin is 


by Plaint in the Country, in nhich Caſe a falſe 
laim of Property is fineable, in relr & of the 


Delay, but one may claim a Property in 4 Court 


of Record by a Bailiff. 


the Plaintiff, the Sheriff muſt deliver the 
Diſtreſs to him ; but if it be found for the 
{ Defendant, the Sheriff can do nothing, But 
| this being but an Inqueſt of Office, the 
Plaintiff may afterwards replevy by Writ ; 
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If the Ten'ts Cattle be diſtrain'd, and 1 Lev. 9o. 


the Meſne who 1s bound to acquit him, 
put in his Cattle in lieu of the Teu'ts, he 


were not diſtrain'd. 

If one grant a Rent-Charge with a Pro- 
viſo, that neither the ſaid Grant, nor any 
Thing therein contained, ſhall charge his 
Perſon with a Writ of Aunvity, by ſuch 
Proviſo the Land only is charged. And tho 


there be two Negatives in ſuch Proviſo, yet. © 
they ſhall not make an Affirmative againſt 
the manifeſt Intent of the Party. But a 


Provifo that would take away the whole 
Effect of the Grant, as if one grant a Rent 


out of Land in which he has nothing, pro- 
q vided that it ſhall not charge his Perſon, is 
| * void 


ſhall bring a Repleyy for them, tho' they N 
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F Ren, 
void. So is a Proviſo that is repugnant to 
the expreſs Words of the Grant; as where 
one grants a Rent-Charge out of Land, pro- 


vided that it ſhall not charge the Land ; 
and where a Proviſo is good at firſt, and 


afterwards it happens that the Grantee, or 


4. Gl. 


Ne . c 


eee 


lis Executors, can have no other Remedy 


but that which was reſtrain d, they ſhall 
have it notwithſtanding ſuch Reſtraint ; as 
6 - Gif A 
£44 = ( : 
_—_ 
Ji W- wt" i bor the Arrears during B.'s Life. 


rant a Rent to B. for L. with a Pro- 


niſo that it ſhall not charge his Perſon, yet 


B. s Executors ſhall have an Action of Debt 


If A. grant to B. that if B. be not yearly 
paid ſo much at Chriſtmas, that then he may 
diftrain for it in the Manor of C. or if he 
bind his Manor of C. and all his Goods 
in it to the Payment of a yearly Rent to B. 
by ſuch Grants B, has a good Rent-Charge 
and may diſtrain for it, *notwithſtanding 
theſe Words are added, ad diſtringendum per 
Ballivum Domini Regis, for the Piſtreſs is for 
the Benefit of the Bites, and if theEK.'s 
B:alift diſttain, he does it as Servant to the 
Grantee, and what the Grantee may do by 
lis Servant, he may do by himſelf, or an- 
other; but B. cant have a Writ of An- 
nuity by Force of ſuch Grants, becauſe A. 
does not grant to him any Annuity, but 
only that he may diſtrain, &c. 

Notwithſtanding ſuch Grant of a Diſtreſs 


- for Rent in the Manor of C. ſhall amount 


to a Grant of a Rent out of C. becauſe 
otherwiſe the Grantee could not have an 
Aſſiſe; yet if one grant a Rent out of D. 


and a Dilireſs for it in C. the Rent wholly 
| | iſſues 


Reni. 


Viſſues out of D. and C. is only charged with 


the Diſtreſs, for theſe Reaſons. nat, 
1. Quoties in verbis nulla eft ambiguitas, - 


ibi nulla expoſitio comra verba expreſſa ſienda 


eſt. 6, ee 
2. If the Rent iſſued out of C. the bring- 


ing of a Writ of Annuity would not diſ- 
charge it, for ſuch Writ would lie upon 
the expreſs Grant out of D. without any 
Dependance on the Grant of the Diſtreſs 
in C. and then the Grantor would be twice 
charg d. 5 1 IR | | 

2. It is allow'd that it would only iſſue 
out of D. it D. and C. were in different 


- 


they lie 1n one, | | 
4. If D. be evicted by an elder Title, or 


if the Grantee purchaſe Part of D. the Rent 


is extinct, ut it fill not be extinct by ws 


Counties, and the Reaſon is the ſame where: 


1 


Purchaſe of Parcel of C. as it would be, if % 


it iſſued out of it. 
One entire Rent can't be partly a Rent- 


Charge, and partly a Rent-Seck; therefore, 


if a Rent be granted out of three Acres, 
with a Clauſe of Diſtreſs for the whole in 
one of them only, this is a Rent-Seck for 
the whale. So if Rent be granted in Fee 


io two, with a Clauſe of Diſtreſs to one of 


them only; for it can't be a Rent-Charge 
as to one, and a Rent - Seck as to the other; 
* the Diftreſs is an Appurtenant to the 
Rent; and if he to whom it is granted die, 
in ſhall go to the Survivor, and if both of 
them grant a Rent over, the Grantee ſhall 
diſtrain. If a Rent be granted to A. in Fee, 


with a Diltrels for Life, this is a Rent- 


L 4 - Charge 
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. " cauſe the Freehold is always Seck. If a 
Rent be granted for Life out of a Term for 


; 
! 


- 
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Charge during his Life, and a Rent-Seck 
after; but if the Piſtreſs be granted but for 


Vears, it is not a Rent-Charge at all, be- 


Fears, and a Freehold, with a Clauſe of 
+ Diftreſs in the whole, the whole ſhall iſſue 
cut of the Frechold, and the Term is only 
' charg d with a Diſtreſs ; but if it had been 


granted out of the Term alone, it ſhould 
ave iſſued out of the Term, and the Lands 
had been charged during the Term, if the 

Grantee had lived ſo long. | | 
A Grant of 20 s. de qualibet Acra terre, 


charges each Acre, ſo that if there be 20 


Acres it amounts to 20J. 
A. bargains and ſells to B. and before In- 
rollment, both of them grant a Rent- 


Charge to C. it is now A. s Grant, and B.'s., 


Confirmation, after Inrollment it is B.'s 
Grant, and A. s Confirmation. 

If the Lord purchaſe the Fee of Part of 
the Tenancy, or if a Leſſee ſurrender or 
forfeit Part of his Land to the Leſſor, the 
Rent, by which the Ten't holds, ſhall be 
apportioned according to the Value of the 
Land remaining in his Hands, and extin- 
guilh'd for the reſt; and- if Leſſor grant o- 
ver Part of the Rev'n, his Grantee ſhall 
have Part of the Rent. | 

If Leſſor diſſeiſe his Leſſee of Part of the 
Land, the Rent ſhall be ſuſpended in the 
whole; but if he come to Part of the Land 


by Act of Law, the Rent ſhall be appor- 


tion'd for Part, and ſuſpended for the reſt : 
It may likewiſe be ſuſpended in Part by = 
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Act of a third Perſon; as if there be two 
J Parceners of a Seigniory, and one difſeiſe 
the Ten't, the Rent ſhall be ſuſpended for 
her Moiety only; but it is faid, that if the 
Ten't make a Gift in T. or a Leaſe to the EE 
Lord of Part, the Seigniory ſhall be ſul- | 
pended for the whole. Sed. (a) O. (% 2 Lev. ' 
IF the Grantee of a Rent-Charge in Fee: Vea“ 
purchaſe Parcel of the Land in Fee, the ** * 
whole Rent is extinct, becauſe it 1s entire, | 
and againſt common Right, and iſſuing out 
of every Part of the Land, and wholly de- 
pends upon the Deed, which creates it without 4 
Tenure, againſt the natural Courſe of the Lam, 
and * muſt be ſtrictly purſued; but if 
the Grantor grant that he may diſtrain for 
the ſame Rent in the Reſidue of the Land, 
this amounts to a new Grant. A. grants. 
to B. a Rent for L. and by the ſame Need 
grants that B. and his. Heirs ſhall diſtrain 
or the ſame Rent, this amounts to a new. 
Grant of a Rent 1n Fee. | | 
But the Grantee of a Rent, or Annuity 
of 20 f. yearly, may releate 105. or more, 
or leſs, and diſtrain for the Reſidue, or he 
may grant over 103. Parcel thereof, and 
thereby the Annuity, or Rent is divided; 
but Part of the Land cannot be dilcharg'd- 
without diſcharging the Reſidue, p 
When one extinguitfhes a Rent-Charge, 
(which he has by the expreſs Words of the 
Grant,) by purchafing Part of the Land, 
| which is his own Act, he cannot afterwards 
have a Writ of Annuity, which is given by 
Implication only: But where a Rent deter- 
ä L 5 mines 


Of Rents. 
mines by the Act of God, as where Ten't 
pur autre Vie grants a Rent for 21 Years, 
and ceſtuygue Vie dies during the Years, or 
where it 1s defeated by the Eviction of the 
Land charg'd by an elder Title, the Grantee 
ſhall have a Writ of Annuity. 

A Rent-Charge may be ſuſpended in 
Part, or extinct in Part by Act of Law; as 
3f Part of the Land charg'd deſcend to the 


Grantee, or be recovered by him as Heir to 


his Anceſtor, who had aliened the ſame 
within Age, or while he was Non Com pos; 
or if the Rent deſcend to the Ten't of Part 
of the Land. So if a Man grant a Rent- 
Charge in Fee out of his Land to one of 
his Daughters, and die feis'd of the Land, 
and a Moiety thereof deſcend to the Gran- 
tee, the ſaid Moiety is diſcharg'd of the 
Rear, both in her Hands, and in the Hands 


of her Feoffee, and the other Moiety in the 


Hands of her Siſter, is charg'd with a Moie- 
ty of the Rent. The Husband makes a 
Fcoftmcnt, and the Fecffee grants a Rent 
out of the Land to the Wite, the Husband 


dies, the Wiſe by Cuſtom recovers a Mate- 


ty for her Dower, ſhe ſhall have but a F 
| Moiety of the Rent, ſor tho' by Relation | 


her Dower be above the Rent, yet ſuch 
Fictions of Law are always equitable. But 


in all theſe Caſes, where the Rent-Charge 


is apportioned, the Writ of Annuity fails, 
tor that mult be grounded on the Deed on 
which it was granted, and the Per loualiy 
is indiviGble, according to the Rule, 


Of Rents. - 
Anm nec debitum Fudex-non ſcparat ipſunt. 
And for the ſame Reaſon, if the Fee of 


Part of Land extended on an Execution de- 


ſcend to the Conuſee, all the Execution is 

avoided, for the Duty being Perſonal can't 

be divided. e 
If Grantee of a Rent-Charge grant the 

ſame to the Ter-tenant, and a Stranger, it 

ſhall be extinct for a Motety. | 

If a Man ſeiſed of two Acres, of the one 


in T. and of the other in Fee, grant a Rent 
out of both, and die, and the Acre in T. 


deſcends to the Iſſue, the whole Rent- 


Charge ſhall iſſue out of the other Acre. 


So if one grant a Rent out of two Acres, 
and afterwards one of them be evicted, ei- 


ther by a Stranger, or the Grantee himſelf, 


by a Title Paramount, as for a Condition 
broken, Cc. the whole ſhall iſſue out of the 
other Acre, for the Acre which is evicted is 
abſolutely diſchargd from the Rent, and the 
Grantor ſhall not, to avoid his own Grant 
in the whole, or 1n Part, take Advantage 
of the Weakneſs of his own Eſtate. 


But if a Man ſeiſed of one Acre in T. 


and of another in Fee, make a Leaſe of 
both reſerving Rent, and die, and the 
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Leaſe of the Acre in T. be avoided by the 


Iſſue, the Rent (hall be apportioned: So 
where a Man makes a Leaſe of two Acres, 
reſerving Rent, on Condition that the 


Leſſce ſhall have Fee in one of them on 


doing ſuch an Act, if the Leſſee perform 
the Condition, the Rent ſhall be appor- 
tion d, becauſe it is incident to the Rev'n, 


PSs 


| 
; 
| 
| 
| 
. 
| 
| 
| 
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cout of an Acre leaſed to him by the Leſſor, | 


149. 
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ſet by Relation, the Leſſee has the Fe- 


1imple ab initio. 


If a Leſſee L. grant a Rent to his Leſſor 


and out of another Acre which he has in 
Fee; and after the Leſſor enter for a For- 
feiture into the Acre leas'd by him, or re- 
cover it in an Action of Waſte, the Rent 
ſhall not be extinct, for tho the Leſſor 
claim Part of the Land charg'd under the 
Leſſee, yet ſince it is given him by Law 
for the wrongful Act of the Leſſee, the 
Leſſee ſhall not take Advantage of it to ex- 
tinguiſh the whole Rent; nor ſhall it 
wholly iſſue out of the Land in Fee, be- 
cauſe the Leſſor claims the other Acre un- 
der the State of the Leſſee, and ſubject to 
his Charges during the Term, and there- 
fore it ſhall be apportion d. 

Entire Services ſhall be multiplied by a 
Stranger s Purchaſe of Part of the Land hol- 


den by them, but they ſhall be extinguiſhed 


by the Lord's Purchaſe of Part of the Land, 
unleſs they be pro bono Publico, as for the 
Defence of the 3 or Advancement of 
1 or conſiſt in Works of Charity, or 

iety; for ſuch Services ſhall remain after 


the Lord has purchas'd Part of the Land. 


Three Jointenants hold by a Horſe, the 
Lord recovers in Ceſſavit againſt two of 
them, the whole Service is extinct. 
Notwithſtanding a Common ſans Nombre 
can't be apportion'd, becauſe it is uncer- 
tain, yet if Part of the Land charged there- 


with deſcend to the Commoner, the Com- 


mon 


„ e by ang = of 
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mon fill remains, but the Tet-ten't ſhall' = 


not be prejudiced thereby. 


If Lord by Kt. Service had purchas'd 
Part of the Land fo holden, the Homage 


and Fealty remain'd, albeit they were en- 


tire, becauſe they coſt the Ten't nothing. 


Put the Eſcuage ſhould have been appor- 
tion'd according to the Value of the Land. 


If the Ten't had alſo holden by an Heriot, 


the Heriot ſhould- have been extinct, be- 
cauſe it is entire and valuable ; by which 
it appears, that entire Services, which are 
valuable, that) be extinguiſh'd by the Lord's 
Purchaſe of Part of the Land, whecher they 
be annual or not. But if a Heriot be due 
to the Lord by Cuftom, on the Death of 


Lor 
is fill a Ten't, 85 

A Rent - Service may become a Rent- 
Seck by the Grant of him that has it ſe- 
vering the Fealty from it. Therefore, if 
there be Lord and Ten't by Fealty and 
Rent, and the Lord grant over the Rent in 
Fee, or I. ſaving the Fealty, the Rent 
ys as a Rent-Seck, for the Land is ſtill 
olden of the Lord becauſe of the Fealty, 
which always makes a Tenure, and it can- 
not be immediately holden of two Lords at 
the ſame Time; and not withſtanding, in 


wy Ten't, it ſhall not be extinct by the 
's Purchaſe of Part, for the Ten t of Part 


1 50, 


ſuch Caſe, the Lord grant further that the 


Grantee ſhall difirain, yet the Rent ſhall 


paſs as a Rent-Seck, for the Lord had no 
Power to make ſuch Grant, But if ſuch a 
Lord releaſe to the Ten't all his Right to 


the Land, ſaving the Rent, it — a 
„ | Kent» - 


0 ae; 
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Rent - Service. If one make a Gift in J. 


reſerving Rent, and then grant over the 
Services, the Fealty, as _inleparably inci- 

el n, remains in him, but the 

ent ſhall paſs, and yet it ſhall be but a 
Rent-Seck in the | Hands of, the Grantee. 
If two Co-parceners of the Seigniory make 
Partition, and the Fealty be allotted to the 
one, and the Rent to the other, 1t becomes 
a Rent-Seck. If there be Lord and Ten't 


by Fealty, and Suit of Court, and the 


Lord grant over the Fealty, the Suit of 
Court is gone; for it can't be due to the 


Grantor, becauſe he ceaſes to be Lord, 


nor to the Grantee, becauſe he can keep 
no Court. If a Rent-Service, which is Part 


of a Manor, become a Rent-Seck, by the 


Lord's Releaſe of the Fealty to the Ten'r, 
or by the Lord Paramount's Purchaſe 
of any of the Tenancies, it continues Part 
of the Manor; but the Nature of it is ſo 
far chang'd, that, iu an Aſſiſe for it, all the 
Ter-ten'ts mult be nam'd, as they muſt be 
in Aſſiſes for other Rents-Seck, or Rents- 
Charge. | 

The Lord of whom Land was holden by 


' Homage, Fealty, and Rent, could not by 
bis Grant ſever the Homage from the Feal- 


ty, while the Homage continued, but he 


151. 


might have releas d the Homage ſaving the 


Fealty. If he had granted over the Rent, 
or ſuffer d a Recovey thereof by Conſent, 
the Homage ſhould not have paſſed with it; 
but a Recovery of the Rent by an elder 


Title had incluſively recover d the Homage, 
_ becauſe no Pracipe did lie for the Homage, 


but 
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but only for the Rent. Yer if there be Lord' 
and Ten't by Fealty and Rent, and the 
Ten't grant over the Rent, the Fealty ſhall 


' paſs as incident to it, unleſs it be expreſly 


Aer 12 Ci. 2.24, Homage and Ang 
ore 12 Ca. 2. 24. Homage and Eſcuage 
did neceſſarily make a Tenure, as Fealty lt 
does at this Pay, and the Lord had an jiu- 
ſeparable Right to diſtrain for them. 


If one make a Gift in T. or a Leaſe [ar | 


Y. reſerving Rent, and grant the Rent, 
ſaving the Rev'n, it becomes Seck, yet ac 
Law it could not paſs without Attornment; 
but if the Rev'n be granted for Life, the 
Rent paſſes as a Rent-Service, for the Ser- 
vices paſs by the Grant of the Rev'n, with- 
out ſaying cum Pertinentiis, but the Rev'n 
paſſes not by the Grant of the Services, for 


Acceſſorium ſequitur, non dacit ſuum Princi- 


le, | | 

701 there be Lord, Meſne and Ten't, and 
the Lord purchaſe the Tenancy, the Meſ- 
nalty is extinct, for the Lord (till holds of 
the Lord next above him, and if he ſhould 


alſo hold of him that was Meſne, then he 


ſhould hold the ſame Land immediately of 
leveral Lords, which is againſt the Rules 


of Law. Nor is it againſt Reaſon that this 


ſhould een the Me ſnalty, for it is no 
more to the Meſne's Prejudice, than the 


firſt Creation of the Meſnalty was to the 


Lords, And if the Tent make a Gift 
in T. Rem'r to K. he extinguiſhes all 
the Meſnalties, jor the Fee- ſample in K. can 
be holden of uo one, and the Fee-(ample of 
the Adeſnalties being extinit, there _ 


23t 


182. 
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be a particular Eſfate thereof, for the par- 
ticular Eſtate and the Remer, being as one 
Eftate in Law, the Rem cant be diſ- 
charged of the Meſnalty, and the particular 
hy Rep. 134. Eſtate remain charg d. And it is ſaid that 
b. the Lord may likewiſe extinguiſh a Meſ- 
| nalty, by confirming the Eſtate of the 
(s) Contra Ten't to hold of him in (2) Frankalmoine, 
. zos or by releaſing to him all his Right. When 
the Meſnalty is extin& in the Manner afore- 
laid, he that was Meſne ſhall diſtrain of 
common Right, for ſo much as the Rent 
paid to him by the Tent exceeded that 
paid by him to the Lord, which remaming 
Rent is called a Rent-Seck by Surpluſage. 
And the Conuſce of a Statute, that has 
Rent reſerv'd on a Leaſe extended and de- 
Itver'd to him, ſhall diftrain for it, becauſe 
he comes to it by Courſe of Law, 
153. If he that has a Rent · Seck be once ſeis d 
| of any Part thereof, and the Rent be after- 
wards behind, he ought to go by himſelf 
or ſome other to the Land, either on the 
Day ot Payment, or after, and demand the 
Rent at the Houſe, or on any Part of the 
land, and if the Ten't deny it, this is a 
Diſs in of the Rent, or if he be not ready 
to pay, or be abſent, this is a Denial in 
Law, and a Dis in, for which an Aſſiſe 
lies; but the Grantee muſt make a De- 
mand of the Rent, whether the Ten't be 
preſent or ablent, for he can't be diſſeis d 
thereof unleſs he demand it. And if the 
Ten't be ready on the Land to pay it on the 
Day, and there be none on the Part of the | 
FEES : '  Graniee 
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Grantee to receive it, the Grantee (4) can't, (a) 7 Rep. 


before the next Day of Payment, make the 29- 70-207: 
Tent a Diſfor bat by a perſonal Demand 
of the Rent from the Ten't himſelf upon the 
Land; for no Man (hall be liable to pay 
1 &c. without a wilful Fault. (?) Acro. Ca. 
Rent be granted out of one Houſe payable at „os. 
another, it may be demanded at either. 

If one mike a Leaſe L. of Land in two 154. 
Counties, reſerving Rent, ſuch Rent is en- 
tire, and the Leſſor may in either County 
diſtrain and avow for the whole: Or he 
may have an Aſſiſe in conſinio Comitatus by 
7 K. 2, o. whether the Counties are ad- 
joining or not, but the juſtices ſhall have 


but one Patent, tho (c) the Writs be ſederal, (e) F. N. B. 


and one may have ſuch an Aſſiſe for Rent 180. 4. 
iſſuing out of more Counties than two; 
and by Common Law, if divers Manors, in 
divers Counties, be holden by one Tenure, 
the Lord may have ſeveral Writs of Cu- 
ſtoms and Services in each County, and 
Count according to his Caſe ; but if the 
Ten't do Ceſſe, the Lord can't have ſeveral 
Writs of Ceſſavit, for the ſaid Writ is given 
by (d) Statute, and the Form therein pre- (a4) W. 2. 21. 
ſcrib'd muſt be ſtrictiy purſued. <p 
If the Grantee of Rent recover in Aſſiſe 


of Novel Dils'in, and be after difſeis'd a- 


gain by the ſame Diſs'or, he ſhall have a 
Writ of Re-diſfeiſin by 20 H. 3. 3. which 
Statute only mentions Re- diſſeiſm after Re- 
coveries by Aſſiſe, or Confeſſion, before 
Juſtices in Eyre, and yet it is ſaid to ex- 
tend to - recoveries ou Demurrer, Oc. by 
| . well 
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well before other Juſtices. as thoſe, ſed Q. w. 
Vide 2 Inſt. for if this be ſo, to what Purpoſe was W. 2. fo 
417. 26. made, hich provides for theſe Caſes, and w 
* ſeems to_ſuppnſe that they were not nithin the A 
Parview of 20 H. 3. e 
The firſt Recovery muſt be in Aſßſe of af 
Novel Diſs' in, but if it were by a Writ of N a 
Right Cloſe, or Aſſiſe of freſh Force; no Ml 1c 

Re-diſs'in lies. a ok 

Every Writ of Re- diſs in muſt be betwee 7 
| the ſame Diſs ee and Diſs or that were Par- 
ties to the firſt Recovery, where Jdem is ta- v 
ken for non alius; therefore if a Diſs ee fe- v 
j 
J 
c 
c 
| 
| 


5 cover in an Aſſiſe againſt two, and after be 
diſſeis d by one of — he nay have a Re- 
| diſs tn againſt him, for here is no new De- 
jendant not gailiy of the former Diſſ in. 
So where Parceners or Jointenants are diſ- 
ſeis d, and recover, and make Partition, and 
then are re diſſeis d, they ſhall have ſeveral 
Re- diſs' ins, for here is no ne Plaintiff, not 
wrong d by the fult Diſs in. If a Fee 
Sule recover in Alliſe, and take Husband, 

B and they are re. diſſeis d, they ſhall have a 
| Re- diſs in, for the Husband only joins with 
the Wife for Conformity, ſo that in Effect 
the Diſs'ee is the ſame. If one guilty of a 
Re-dris'in make a Feoffment, the Diſsce 
ſhall have a Re- d iſs in againſt him and the 
Ftoffee; for the Right of bringing this Ac- 
| tion velted in the Diſs ee ſhall not be de- 
feated by the Feoffment. But if a Diſs ee 
| recover againſt one, and afterwards be re- 
| diſſeis d by him and another, or if he reco- ' 
| ver — a Feme Sole, and then be re- diſ- 
leis d by her and another whom (he _ 

Wards 


* 
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2. N wards marries, he can't have a Re-diſs in, 
2. for here another muſt be join d in it, who 
ond was not guilty of the firſt Diſs'in. In an 
be Aſile againſt A. and B. A. is found Diſs or, 
and B. Tent, the Plaintiff recovers, and 
of afterwards is diſſeis d by B. he ſhall not have 
of a Rediſs'in againſt him, becauſe he diſ- 
no ſeis'd him but once. | 
The Words of the Statute are, de coders 


en Ml Tenemento, Cc. yet if one be re-diſſeis'd of 


Parcel of that which was formerly reco- 
a- ver d; or if one recover a Rent Service, 
e- which after becomes a Rent- Seck by Surplu- 


de Wl ſage, and then be te. diſſeis'd thereof; or if 


e- Ten't in T. recover in Aſſiſe, and then be- 


fe come Ten't in T. Apres, &c. and be reſeis d; 


or if one recover Land to which Common 


the Common; in all theſe Caſes he may 
hive a Writ of Re diſsn. | 


into a certain Rule. | 
Albeit the Words of the Writ of Aſſiſe 


7 2, , 2 3'> mn flo g « 


mult return 24. 
of the Neighbourhood, ſuthcient in 


he ſtands unſworn. 


is appurtenant, and then be re. diſſeis d oc 


Aſlſiſe is ſometimes taken for a Jury, 155. 
ſometimes for th? whole Writ of Aſſiſe, | 
ſometimes for an Ordinance to put Things 


Every Juror ought to be Liber & 1 
u- 
derſtanding and Eſtate, and indifferent as 
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be quod vicecomes Jaceret duodecim uidere Te- 
nementum, Cc. yet by ancient Courie he 


Either Party may have his Challenge 
either to the Array of the whole Jury, 
tor ſome Default in the Officer that v5 | 
| tutu d 8 
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turn'd it, or to the Polls, i. e. to the parti- Il ©"! 
cular Jurors. $i 55 

A Challenge is either Principal, or te the Fe 

Favour; a pri:cipal Challenge is grounded A 
on ſuch a manifeſt Preſumption of Partiati- Wl 2? 
ty, that if it be found true, it unqueſtion- IM © 
Co. L. 157. ably ſets aſide the Array, or the Juror, but IM ""' 
b. a Challenge to the Favour leaves it to the of 
Diſcretion of the Triers. There are many MW © 
principal Cauſes of Challenge to the Array; Mt © 
| as if the Officer return any Juror at the Par- b 
ties Denomination, or that he may be 10 
more favourable to one Party than the o- 
ther, or it the Array be return'd by a Bai- il 
liff of a Franchiſe, and the Sheriff return it ſt 
as of himſelf, in which Caſe the Party if 
ſhould loſe his Challenges, for a Default in Il © 
the Bailiff, becaufe the Return on Record ir in 18 
the — 's Name; but if the Sheriff return Ill © 
one within a Liberty, this is goed, and the 1, 
Lord of the Franchiſe is put to his Action 
againſt him. It is alſo a good Cauſe of a t 
principal Challenge if no Knight be re- t 
turned in an Attaint, @ when a Cord of t 
Parliament is Party, either ſole, or join'd 
with others; but it is ſufficient if a Knight 
I be return'd, whether he appear or not. The 
K. may take a principal Challenge, or to 
the Favour, and it ſhall be tried according 
to the uſual Courſe, and when he 1s a Party; 
or in Caſe of Life, the Subject may take a 
princjpal Challenge, but not to the Favour. 
If the Array be challeng d on both Sides, or 
return'd by one that has no Liberty, or if a 
Bailiff return a Juror that is not within his 
Liberty, the Array ſhall be quaſh'd. 1 
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It the Sheriff be liable to the Diſtreſs of 


either of the Parties mediately or immedi- 
ately, or if he be his Servant, or Officer in 


Fee, or of Robes, or his (4) Counſellor, or (0) Bur by 


Attorney, or have Part of the Land depend- 
ing on the ſame Title, or if he has been 


Finch of 
aw, 402. 
Theſe are 


Godfather to a Child of either of the Par- Challenges 


ties, or either of them to his, or if either 1 % Fa- 
our on. 


— 


of em have an Action of Debt againſt him, 
or if an Action of Battery. or ſuch- like, 


which implies Diſpleaſure, are depending 


between them; Thele are principal Chal- 
lenges to the Array, and ſuch Exceptions 
againſt a Juror are principal Challenges of 


the Polls. But if either of the Parties be 


ſubjec to the Diſtreſs of the Sheriff, &c. or 
if the Sheriff, &c. have an Action of Debt 
againſt either of the Parties, theſe are, Cauſes 
of Challenge to the Favour only, fer the 
Sheriff, & c. thereby is not under the Party's 
Influence, but the Party under his, 
Conſanguinity, how remote ſoever, be- 
tween the Sheriff, or Juror, and either of 
the Parties, or Affinity by Marriage of ei- 
ther Party himſelf wah the Couſin of the 
Sheriff, or the Juror, or > converſe, - are 
Cauſes of principal Challenge to the Array 
or to the Polls: But if the Marriage be be- 
tween the Son of the one, and Daughter of 
the other, it is a Cauſe of Challenge to the 
Favour only. He that challenges the Array, 
or « or Couſenage, muſt ſhew how 
the Party is Couſin, but if it be found that 


he is Couſin, it is ſufficient, whether it be Co. I. 
found in the Manner alledged or not. Note, 57. 3. 


That a Baſtard can have no Kindred, 
5 Two 
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and the Sheriff return'd it, the Array was 


102. was over rul d. 
Co. L. 157. If the Defendant may have a principal 
b. 158. a. Challenge to the Array, the Plaintiff may 
Cro.J2.547- al ledgeꝛit, and pray Proceſs to the Coroners, 
| and if he alledge a good Cauſe againſt any 
of them alſo, he may pray Proceſs to the 
reſt ; if againſt all of them, the Court ſhall 
appoint certain Eliſors, againſt whoſe Re- 
turn no Challenge can be had; but the 
Plaintiff can't have ſuch Proceſs to the Co- 
Toners, Sc. unleſs the Defendant will con- 
feſs ſuch Cauſe alledged by the Plaintiff to 


Proceſs ſhall go to the Sheriff, and the De- 
fendant ſhall not challenge the Array fot 
| that Cauſe. 
| ledge ſuch Matter, and pray Proceſs to the 
Coroners. For it ſhall not be intended that 
the Plaintiff, to delay himſelf, will challenge 
| the Array without ſome actual Partiality, and 
Be when the Array is quaſh'd, Proceſs ſhall 
Co. L. 158. be awarded to the Coroners, Cc. ut ſupra. 
80 Note; When Proceſs is once awarded to the 
Caroners, Cc. for the Sheriffs actual Parti- 
ality, the Entry is, Vice - comes ſe non intro- 
| mittat, and in ſuch Caſe, Proceſs {hall not 
| afterwards be awarded to any new Sheriff; 
but where it was awarded to the Coroners, 
for that the Sheriff is Ten't, Cc. it may be 

. awarded to a new Sheriff. | 
Challenges to the Polls are four-fold. 
1. Peremptory. 2. Ptincipal..3. To the Fa- 
vour. 4. For not being of the 2 

4 | 1. 
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Two Strangers made up a panel fairly, 


Firz.Chall, challeng'd for this Cauſe, and the Challenge 


be true; and if he will not confeſs it, the 


But the Defendant cant al- 


W 1 
1. A Petemptory Challenge is when a 
Party challenges a furor without ſhewing 
any Cauſe; at Law, one indicted or ap- 
peal'd of Treaſon or Felony, or alledging 
Matter to avoid 00 Om r of va 
might, in ſavorem Vitæ, have callenged pe- Co. L. 157. 
remptorily 35. Put now in Caſe of: Petit 3 | 
Treaſon, Murder or Felony, he can chal- 
lenge but 20. After one has taken his pe- 
remptory Challenges, he may challenge, for 
Caule, as many more as he will; and if 
he have challeng'd one for Cauſe, and that | 
be found againſt him, he may after chal- Co. L. 153. 
lenge him peremptorily. | $ = 
In Appeal againſt divers, if the Venire be 
MW joint, a Juror challenged peremptorily a- 
- gainſt one, ſhall be drawn againſt all; but 
if the Venire s be ſeveral, he may be drawn 
-W againſt one, and remain as to the others. 
e K. at Law might challenge peremptoril yx 
MW as many as he would; but at this Day by _ | 
7 33 Ed. 1. he muſt ſhew Caule'; bur he is not Vent. zog, 
ound to ſhew it before the Panel is gone 
11 throrgh, as a Subject maſt. Te: 
A Peer can't challenge any of his Peers. 
ll 2. Principal Challenges of the Poll are 
ry four-flgt” ET ET, 
he Firſt is in reſpect of the Dignity of 
a Juror, as if a Peer of rhe Realm be re- 
turn'd on a Jury, he may either be chal- 
lenged, or challenge himſelf. 5 
The Second is in reſpeF of ſome DefeR 
of the Juror, either in his Birth, as if he be 
an Alien; or in his Condition, as if he be 
a Villein; or in his Age, as if he be a Mi- 
nor; or in his Eſtate, as if he have no r 


„ 
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6 1 Ven. 
366. 


157. 


Vide ſupra brought by a Corporation, and the Juror 


235. 


lenged for being of Kin to one Party, it is 


lenge to the Fayour, if the Record be of 


neither. 


. 1 = * 
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| Of Rents. . 
hold in the ſame County, out of antient 41 
Demeſne, at the Time of his Appearance, I it 
either in his own Right or anothers. But f 
by 23 H. 8. 13. Inhabitants in cor por ate 
owns, worth 40 l. in Goods, may try Fe- * 
lonies in Seſſions, and Gaol- Deliveries for ſuch © 
Towns. (a) And this is not repeal'd by ſub-W 6 
quent Statutes concerning Furors. 4 & 5 ©; 
Gul. & Ma. 24. requires that all Trials in 
the Courts at Wellminſter, or before Faſti- th 
ces of Niſi Prius, Oyer and Terminer, or on 
Gaol- Delivery, or General Seſſions of the c. 
Peace, muſt be by Farors, whereof each is * 
worth 10 1, per Annum of Freehold or cm -· N ch. 
hald in the ſame County, if the Trial be in 
England, and by Furors worth 61. per An- 55 
_ if in 2 ; M e * mui 
ave 5 l. per Annum in England, 31. per | 
3 in Wales. , 2 Ex 
The Third is in Reſpect of the Affection 
or Partiality of the Juror; as if he be of 
Kin to either Party, and if an Action be 


be of Kin to any Member thereof, it is a 
principal Challenge, and if a Juror be chal- 


no Counterplea that he is of Kin allo to 
the other, for the Venire commands the 
Sheriff to return thoſe that are of Kin to 


It is alſo a principal Cauſe of Challenge, 
that the Juror is a Witneſs named in the 
Deed, or hath formerly given a Verdict on 
the ſame Cauſe, whether between the ſame 
Parties, or others: But this is only a Chal- 


4 another 


2 eee . 
Ms 22 N * * > 6 7th EIN a. 2 
5 * * v Vo A * 
* * by * * 


PR... 
another Court, and not ſhewn forth; but if 
it be of the ſame Court, it is ſufficient to 


L 

t ſhew the Day and the Term. | 
tis alſo a principal 1 that a ju- 
6 


- . 


ror hath indicted the Party for the ſame 
Cauſe, or hath eaten or drunk at his 
Charge, or taken Money to give his Ver- 
) did; or that he is a Pariſhioner of the Pa- 
"fl rich whereof the other Party is Parſon, if 
tte Right of the Church comes in Queſti- 


e ſen by the Party in the ſame Cauſe, and 
WW hath treated thereof: But an Arbitrator 
"WW choſen by both Parties, whether he have 


1 Party, if he has never treated thereof, 
or a Commiſſioner choſen by one Party for 
Examination of Witneſſes, and appointed 
under the Great Seal, cant be challenged 


be challenged for Favour, 
The Party himſelf may labour a Juror to 


Stranger doing the ſame is an Embraceor. 
7 The Fourth is in reſpe& of tome Offence 
of the juror; as if he be attainted or con- 


to Lite or Member; or in Attaint for a falſe 


0 verdict; or of Perjury as a Witneſs; or 
: Conſpiracy at K.'s Suit; or in any Suit for 
5 K. or Subject, be adjudged to a corporeal 
* Puniſhment, whereby he becomes infa- 


mous ; ſo if he be outlawed in a criminal 
or civil Proſecution; and ſome ſay if he be 
excommunicate. | 


MN: 3. Chal- 


on; or that he hath been an Arbitrator cho- 


treated of the Matter or not, or choſen by. 


| principally ; but for ſuch Cauſe one may 


* victed of Treaſon or Felony, or any Offence 


appear, and diſcharge his Conſcience, bat 4 Hob. 294. 


168. 


242 „„ 

3. Challenges to the Favour are infinite; 
as if the Juror be a Fellow Servant to the 
Party himlelf, or Couſin, Cc. to him in 
Rev n, which is but to the Favour, becauſe 
he in Rev'n is not Party to the Record; 
but it would be a principal Challenge, if 
he were Party by Voucher, Aid, or Re- 
ceipt. | 

7 Challenges for the Hundred avoided 
the Array, by Common Lam, if 4, and by 
35H s (a) Statute, if 6, of the Hundred, where 


ag Ed. 6. the Cauſe of Action aroſe, did not remain 


on the Jury. But now by 4 & 5 Anne 16. ny 


Hundredors are required except in Proſecutions [ 
Criminal, and on penal Statutes, becauſe in Ic 
other Caſes the Venire ſhall be de Corpore C 
.Comitatiis. f ro 


(a) Dyer He that (a) takes ſuch a Challenge, muſt ch 
231. P. 3. ſhew in what Hundred the Viſne lies, and 
(0 Co. L. he (b) muſt take it before ſo many are M be 
158. 2. {worn as will ſerve for the Hundred, and MW ch 
he that is challenged for the Hundred ſhall M pr 
not be drawn abſolutely, but ſhall remain 2. 
preter Hundredum, e Al 
No Hnndredors are required when the an 
Jury comes de Corpore Comitatils, or de prox-M he 
imo Hundredo, for that the Lord of the MW he 
Hundred is Party, ns | 
If a Perion dwell in the Hundred, whe- M ch 
ther he have any Freehold there or not, or M th: 
if he had a Freehold there when he was re- ch. 
turn'd, and fell it before he appear, he 15a M De 
good Hundredor ; but if he ſell all his Free- tha 
hold he may be challeng'd abſolutely. bo 
Inn an Attaint the Jarors are troubled, | 
and yet the lame Number of gy be 
uffices 


—— — 
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ſuffices; if divers Hundreds are in a Leet, 
or if the Cauſe. of Action aroſe in diverſe _ 
Hundreds, the Hundredors may come from 
any of them. TEE | S 

One ſhall not have ſuch Challenge to the 
Polls as he might have had to the Array, \ 
And after one has taken a Challenge to the * 
Polls, he ſhall not after challenge the Al- 


ray. 
6 When the Inqueſt is awarded by Default, 
the Defendant loſes his Challenges, but the 
8 Plaintiff does not. 7 FT 
/ Tho' a Man can't plead a double Plea, 
yet he may have: diverſe Challenges, bur 
; e mult take them all at once. After the 
Challenge of one Party is tried, and the Ju- 
ror found indifferent, the other Party may 
challenge him. e 
If the Party challenge the Array, and it 
be found againſt him, and the fame Party 
challenge the Polls, he muſt ſhew Cauſe 
[WW preſently, i. e. before the Clerk has gone 
1 :hrogh the Panel, ſo muſt the Defendant in 
Appeals of Felony, and where K: 1s Party, 
e and fo muſt he that challenges a Juror after 
be is ſworn, and ſuch Cauſe muſt ariſe after 
e be is ſworn, | | 
The (a) Axray of the Tales ſhall not be (a) Bro. 
* Wl challenged by the fame Party till that of Call. 61. 
the Principal be tried; but if the Plaintiff att. 
challenge the Array of the Principal, the 
Defendant may that of the Tales; and in 
chat Caſe one of each Panel ſhall try them 
both. _ Ig 
. If the (b) Array of the principal Panel (6) 24 Ul. 7. 
be qua(h'd, the fame Triers ſhall not try ©. 
| 2 the contra. 
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he Array of the Tales; but if they affirm 


the principal Panel, they ſhall try the Ar- 
ray of the Tales. | 


The Challenge of the Array ſhall be tried 


by two of thoſe impanelled, to be ap- 
pointed by the Court, not more than two 
withaut Conſent ; but when the Court has 
namd two, they may, for ſome ſpecial 
-Cauſe alledged by either Party, name o- 
thers. And if the Polls be challenged, be- 
fore any of the Furors are ſworn, the Court 


| ſhall appoint two Triers, of thoſe that are 


impanelled, and if they try one, and he be 
worn, they three ſhall try another; and if 
he be found indifferent and ſworn, the 


two Triers hall ceaſe, and the two Jurors 


ſworn ſnall try the reſt. And a Challenge to 
the Polls taten after any Furors are ſnorn, 
ſhall be tried by them that are ſworn, If the 
Plaintift challenge ten, and the Defendant 
one, and the 2th be tworn, he ſhall be 
added to one of them challenged by the 
Plaintiff, and the other challenged by the 
Defendant. 5 

Such Challenges as do not ſound in Re- 


proach of the Juror, ſhall be examined on 


259. 


his Oath to inform the Triers. 

When the Plaintiff recovers per viſum Ju- 
ratorum, there ought to be 6 of the Jurors 
who have had the View, or have known 
the Land. | | „ 

Challenges have been allowed in a Pro- 
prietate Probanda, and in a Writ to enquire 
ms: 

A Layman having an Intereſt in Tithes, 
Penſions, or other Eccleſiaſtical Duties, and 

| | being 


hz c EIT 


=> 
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being deforc'd thereof, by. any claiming the 
ſame, may have an Aſſiſe, or other originat 
Writs by 32 H. 8. 7. for they are made Lay- 


Inheritances in the Hands of Laymen, and 


ſhall be Aſſets; Men ſhall be Tent's by Cur- 
teſy, and Women endowed of them. The 
Aſſiſe for em mult be de Libero Tenemento, 
and a ſpecial Plaint made. But a Præcipe 
ſhall be quod reddat omnes & omnimodas de- 
cimas Majores minutas & mixtas iuſra D. 
quoguo modo cre ſcen contingen ac annuatim 


renovan. But before that Statute, Laymen. 


had no Remedy for the Recovery thereof, 
And by the ſaid Statute, and 2 &' 3 Ed. 
6.13. Lay-men, as well as ſpiritual, ſhall ſue 
for the not ſetting out, with holding or re- 
fuſing to pay Tithes and Offerings, and 
other Spiritual Dutics, in the Spiritual 
Court, and no other ; yet it is a common 


Practice to ſue for them by Engliſh Bill ia 


Chancery or Exchequer ; for it ts ſaid, that 
Courts of Equity bad always a Juriſdiction in 


ſuch Caſes, and it ſeems that the ſaid Statutes vi 


* 


245 


d. Watſ. 


only deſign d to reſtrain the Common Law 485. 


Courts from aſſuming 4 new Furiſdittion, and 
not to take from other Courts a Furiſdiction 


legally veſted in them before. And the 2 & 3 


6. 13. enacts, That whoever ſhall ſubſtra 
predial Tithes, (hall pay the treble Value, 
to be recovered at Law, or the double Value 
to be recovered in the Spiritual Court; and 
tho it be not ſaid to whom it ſhall be paid, 

et the Owner of the Tithes, whether he 

e Lay or Spiritual, ſhall have it ; for when 
a Statute gives a Forfeiture againſt him that 


M 3 


diſpoſſeſſes another of his Duty or eg. | 
| the 


{is 7 fee 4. v heme 
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the Party wrong d and not K. ſhall have it. 
Both Lay and Spiritual Perſons may ſue in 

either Court. 41.5 :4 „ 

If there be Lord and Tent, and the Lord 
grant the Rent, faving the Services, and 
the Ten't attorn ; tho this gives a Seiſin in 
Law, as the Delivery of a Deed does when 
Rent is granted out of Land, yet if the 
Rent be denicd the next Day of Payment, 
Be 3 = = 8 . 

uity. . If this be not to be , 
of 4 — 4. 2 4 without valuable Con fideration. 
But if the Ten't, when he attorns, give a 

Piece of Money or a Ring, or an Gs, or 
any valuable Thing, in the Name of Seiſin 
of the Rent, this gives ſuch a Seiſin as will 
maintain an Aſſiſe the next Day of Pay- 
ment, if the Rent be denied, tho it be no 

Part of the Rent, nor ſhall be abated out of 

it. And a Man may have any other real 

Action for a Rent-Seck, after actual Seiſin 

thereof once had, as well as for other 

Rents, „ 

There be ſeven Cauſes of Diſs in of Rent- 

Service. | | 

The firſt is Reſcous of a Diſtreſs taken 
for the Rent behind, Rt 
The ſecond is Reſiſting the Lord in ta- 
king a Diftreſs. ; 
elcous 1s properly a Setting at Liberty 
againſt Law, a 1.1(treſs taken, or Perſon ar- 
reſted by Proceſs or Courſe of Law. But if 
the Lord diſtrain for Rent when none is 
due, the Ten't may lawfully make Reſcous, 
or Reſiftance ; and fo may a Stranger, if his 
Beaſts be diſtrain d for Rent when _ : 


ERR VV 
behind. And if the Ten't tender the Rent | 
to the Lord, when he comes to diſtrain, . 
and yet the Lord will diſtrain, or if the 

Lord diſtrain any Thing not diltrainable, as 

Beaſts of the Plough, when other fufficient 

Dilireſs may be taken, the Ten t may make * 
Reſcous; ſo may he if the Lord diſtrain in. r 
the (4) Highway, or out of his Fee, But () Marl. 15. 
if the Lord come to diſtrain, and have View 

of the Cattle, and the Ten't or any other to | 
prevent the Lord drive them out of his Fee, 161. 
and the Lord purſue, and diſtrain them, 

the Ten't can't reſcue them; for in ſuch 

Caſe in Judgment of Law. they are taken. 

within his Fee, and fo ſhall the Writ of 
Reſcous ſuppoſe, But if they go of them- 

ſelves out of the Fee or be driven off for 

other Cauſe, whether before or after the 

Lord's View; or if the Ten't drive them off 
purpoſely before the View, the Lord cant 

diſtrain out of his Fee: But now by 8 Anne; 


If any Leſſee ſhall fraudulently convey his Goods Y # 1 


from the Premiſſes to prevent the Leſſor s Di- 
fireſs, the E ke hpi MOLE 7 


1 


them, &c. as 4 Diſtreſs where. ever jound, But 50. 2 0. 


they be fold bona. Fide, before the Leffor's Vg. . 
Lis he can't diſtrain them. - EEE y x 7 
None can diltrain for Damage Feaſant 
unleſs the Beaſt be 1 Feajant at the 
Time ; therefore if one come to diſtrain for 
Damage Feaſant, and ſee the Beaſts on his 
Land, and the Owner of them drive them 
off puipaſely to-avoid the Diſtreſs, and the 
Tent diſtrain them, he may reſcue them. 
If one not guilty be arfeſted by the Sherift 
of his own Authority for Felony, he may 

| M 4 . : relcue 
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reſcue himſelf ; but if he had been taken by 
Force of a Capias for —_— he could not. 

" The Third is ſuing a Replevin »ithoat 
Cauſe by Writ or Plaint, for tho it be re- 
gularly true, that a Man ſhall not be pu- 
niſh'd for ſuin Writs in K.'s Courts, the 
Rule fails in this Caſe, becauſe it diſturbs 
the Lord of the Mean by which he 1s to 
come to his Rent; ſo the Turning of the 
Stream is a Diſsin of the Mill, nam gui 
adimit Medium, dirimit Finem ; ſo to diſturb 
a Man to enter and manure his Land 1s a 
Diſs in of the Land, qui enim obffruit Adi- 
tum, deſtruit Commodum. 

The Fourth is Incloſure, for the Lord 
can't break open the Gates, or break down 


the Incloſures to diſtrain. 


W. 2. 25. 


The Fifth is to counterplead the Plain- 
tiff's Title whereby he is delay d, but to 
plead Null Tort, &c. is no Diſs in. 

The Sixth is to vouch a Record, (hereby 
the taking of the Aſſiſe is deferr d,) and fail 
of it at the Day given to bring it in. 

The Seventh is when the Ten't meets the 
Lord or Grantee going to diltrain for, or 


demand the Rent, and menaces them in 


ſuch a Manner, that they dare not go to 
the Land to diſtrain for, pr demand the 
Rent behind for fear of bodily Hurt. 
And there are 8 Cauſes of Diſs'in of a 
Rent-Charge, viz. all the Cauſes aforeſaid, 
and alſo Denial; but Denial is no Diſs in 
of a Rent · Service, for he that has ſuch Rent 
ſhall not be ſaid io be diſſeis d, whilſt the proper 
Remedy given him by Law lies open to him; 
but the Grantee's Power to diſtrain may by un- 
5 certain, 


9 * 
„ 


certain, becauſe it depends wholly on the Vali- 
dity of the Clauſe in the Deed ; therefore if he 
wave it, he ſhall at leaft be in as good a Caſe 
as if there were no ſuch Clauſe, There are two 
Jointenants, and the Grantee of a Rent- 
Charge diftraine, one makes Reſcous, both 


are Diſs'ors, for the Diſtreis was a Demand, 
and the Nov-paymept a Denial and Diſs in, 


but the Reſcuer alone is a Diſs or with 


Force. 22 


And there are 3 Cauſes of Diſs'in of a 


Rent - Seck, viz. Denial, Incloſure and 
foreſtalling the Way, Cc. 1 
By 32 H. 8. 37. Executors or Adminiſtra- 
tors of a Man ſeis d of a Rent-Service, Rent- 
Charge or Seck, in Fee, or Tail, or for L. 
may diſtrain, or have Debt for the Arrears 
iocurr'd in the Life of the Teſtator, or In- 
teſtate. But at Law there was no R 


Soy 
for Executars, Cc. of a Man ſeis d of ſuch 


Rent to recover ſuch Arrears, as long as the 
Freehold of the Rent continued; but after 
an Eſtate L. in Rent determin d, the Execu- 
os at Law might have had an Action of 

ebt. 

By the ſaid Statute the Action of Debt 
lies only againſt him that took the Profits 
when the Rent was behind, and his Execy- 


tors or Adminiſtratots; but a Diſtreſs mag , , 1 i 
be taken on the Land in the Hands of any, 8 
£claiming by or from him, 5. e. under him, ?: 


but not above him as Lord by Eſcheat. 


But where the Teſtator or Inteſtate had 


no Remedy, the Executors or Adminiſtra- 
tors ave none; as where the Lord grants 
away his Seigniory OG his Death. 


162, 


— 
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| The Ford's Executors can't diftrain him 0 
in Rem'r for the Arrears in the Life of 0 
Ten't L. for he claims not under him; but b 
g if a Rent-Charge be granted to 4. for the F 
4 Life of B. and then the Land be lett to C. t 
1 for Lite, Rem'r to D. the Rent is behiod, ti 
j! B. dies, and after C. dies, A may diſtrain 
D. for all the Arrears, in reſpect of the ol 
different Penning of the AR in thoſe two L 
Caſes, for the Statute expreſly fays, that. Tent 
pur autre Vie of Rent, his Executors, &c. tl 
mall diftirain for the Arrears, in ſuch Manner I 
as be — have done if celtuyque Vie had at 
been aſjve | | | 
The ſaid Act extends to all Rent, whe- c0 
ther it be referv'd in Money or Corn, Cc. 
and whether it be payable every Year, or hi 
every 2 qr 3 Years, &c. but it extends not H 
to corporal Services, nor to a Nomine Pene, in 
(but for this he and his Executors may have be 
Debt ;) nor to Relief, (but for this the 
Lord may diftrain, and the Executors may ne 
have Debt.) Ts | 
The Husband of one ſeis'd of Rent in the 
Fee, Cc. ſhall after the Wife's Death have | 
the ſaid double Remedy for the Arrears in- ch 
curr'd before and after Marriage; but at the 
Law he could only have Debs tes thofe that I Cc 
incurr d during the Coverture. ft 


Of Parceners. 


Arceners are where a Man ſeis d in Fee I © 
or T. has Iſſue only Daughters, or dies. Iſl ©9.: 

without Wye and leaves Siſters, Oc, and eth 

the Tenements deſcend to fach Daughters in 
| Ce - or 


Oy Parteners. 


or Siſters, Ge. and they enter. They are 
called Parceners becauſe they are compella- 


ble by Writ de Partitione faciendd, to make 
Partition; and all of eni ate but one Heir 


to their Anceſtor, and yet they hive Moie- 


ties, Cc. in the Land deſcended. 7 
If a Man have two Daughters, and one 


of em be attainted, the Moiety of his. % Aus 
Lands ſhall deſcend, to the other but if is 725 uc 


ſaid, that if a Leaſe L. be made, Rem'r tg 
the right Heirs of A. being dead, and lea- bee hall 


ving Iſſue two Daughtets, whereof one ig, ;, 14.4: 


attainted, the Rem'r is wholly void; for g,/ 1 
none can purchaſe by the Name of Heir that is not . Ez; 


compleatly Heir. Donor reſerves two Shil- 
lings Rent during his Life; and if he die, 
his Heir being within Age, then 20 J. to his 
Heirs ; he dies leaving one Daughter with- 
in Age, and another of full Age, the Do- 
nee ſhall hold by Fealty only. 5 

In a real Action brought againſt Parce- 
ners, if one of em be within Age, the ſhalk 
have her Age, and for the Nonage of one 
the Parol ſhall demur agitnft bot. 

Land js given in T. Male, on 5 
that if the Donee die without Heir Female 
the Donor ſhall fe- enter; this is a void 
Saen, becauſe it is repugnant to the 

ate. | | 3. 
The Freehold of Parceners, whilſt undi- 
vided, is entire as to 4 Stranger's Precipe 
and fo it remains after the Death of any of 
em, but between themſelves it ene 
to many Fiiry ſes, for one may infcoff the 
other. The ties of , Daiighters ſha} din 


in a Precipe, when the common Os 
I ""frow 


A ü be oor) 


164; 
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from whom they both muſt claim as Heirs, 
was laſt actually ſeis d; but where the 


Daughters were ſeis d and diſſeis d, their 
Iſſues ſhall not join, becauſe they ſeverally 
claim as Heirs to their Mothers; yet when 
they have recovered, they are Parceners as 
their Mothers were, and ſhall join in Aſſiſe 
if diſſeis d; and one Præcipe lies again 
_ and one of them may releaſe to the 
Other. | 


having many Heirs, whereof one is Son of 
Daughter, Cc. and the others in a more re- 


maote Degree, they ſhall join in a Mortan- 


ceſtor. 
There is a Deſcent in Capita, and in Stir- 


pes, the firſt is to the Daughters themſelves, 


the ſecond to their Iſſues, the Daughters 


take equally, the Iſſues as much as their 
reſpective Mothers would have taken. 


A Rent-Charge may be divided between 
Parceners, even before they have had actual 


r Seifin of it; but Eſtoveis appendant to a 


Houſe, a Corrody, Common of Paſture or 


| - atop ſup. Piſcary uncertain, a Villein, Mill, or (a) Ca- 
45. 


{tle usd for Defence of the Realm, Cc. 


cant be divided, but the eldeſt ſhall have 


them, and make Allowance for the Value 
in ſome other Inheritance; but if the Ance- 
ſtor left no other Inheritance, then one ſhall 
have them one Year, and the other the next, 
or ſome ſuch Way. „ 
A. bargains and ſells a Manor to B. by 
Indenture with this Clauſe, provided al- 
ways, and the ſaid B. covenants and grants 
to and with the ſaid AA. his Heirs and 


By the Statute of Gloc. 6. If a Man die 


r 26 


tw - £ ad kk ths 6% ms. Y 6. 
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Aſſigns, that they may dig for Ore a 
Turf, for the making of Allom in the Waſtes, 


mains after Partition; ſo does Warramy an- 5: 


keeping a Woodward in Woods, Parcel of 


Vibe Bark of all Trees fell'd by the Foreſter 
within ſuch Woods, and make a Feoffment 


there are four by Conſent, and one by © 


”" T7 "IC a 28 re 3 Be 
Y * — 
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being Parcel of the Manor, by this 24. has 
an Inheritance in this Power, and B. and 
his Heirs and Aſſigns may likewiſe dig. 
And M. may aſſign his Intereſt to one or 
more working with a Joint Stock, but he 


3 * - = 


n it in Pa a ay divide 2 Gy + np 
can't aſſign it in Part, or any Way di 4. 


It. . e 
If an Earl leave only Daughters, his Poſ- 
ſeſſions ſhall be divided, and K. may give 
the 1 18 to which of them he pleaſes; 
but if he leave but one Daughter, the * 
nity deſcends to her, and her Poſterity. If 
one hold by an Office of Honour, as of 
High Conſtable, the eldeſt Daughter ſhall 
before Marriage execute it by Deputy, after 
by her Husband. ; w 
Warranty annex d to Parceners Lands re- Vid."31 1. 


nex'd to the Lands of Fointenants, if they 
make Partition by Force of the Statute ; but 
if Jointenants make Partition at Common 
Lam, it is deſtroy' d. If one ſeis d of a Ma- 
nor, have by Preſcription a Privilege of 


the Manor within a Foreſt, and of having 


of the Manor to two, and they make Par- 6.4.7 hy 
tition thereof, yet the faid Privilege re- H 
mains. V „„ 


Partitions between Parceners are either 
expreſs or implied: Of expreſs Fartitions, 2 -/* 2 


Compulſion. 


_ 


166. 


(s) Co. L. 


175. 
Vide ſupra 
69. 


Of Parceners. 


The 1ſt Partition by Conſent is when 


they agree to divide the Lands into equal 
Parts in Severalty, and that one ſhall have 


ſuch a Part, and another ſuch a Part, G. 


The 2d is when they agree that ſome 
Friends ſhall divide the Lands into equal 
Parts, and then the Eldeſt ſhall chuſe firſt 
one of the Parts fo divided, &. unleſs they 
otherwiſe agree. The Part choſen by the 
Eldeſt is called Enitia Pars; but this Pri- 
vilege is Perſonal to the Eldeſt, being gi- 
ven to her out of Reſpect to her Age, and 


deſcends not to her Iſſue, for if ſhe die, the 


next eldeſt ſhall chuſe firſt. 


But if they have an Advowſon, the Law 
gives the firlt Preſention to the Het 


they can't agree, and this Privilege goes 
to her Iſſue, Aſſignee, or Ten't by Cur 


* 


teſy. | . LEES 
The za Partition is when the Eldeſt di- 


vides, aud in ſuch Caſe ſhe ſhall not 
cliuſe. | . 2 
The 4th is when aftet the Land is divi- 
ded they caſt Lots for their Shares. 
The expreſs compullary Partition is by 


Writ de Partitione Faciendd, the Words of 


which are————Cm caders A. & B. in- 


ſimul & pro indiviſo Teneant tres Aras 


Terre, &c. Note; That the Word Tenet 
in a Writ always implies a Ten't of the 
Freehold; therefore, if one of tlem be 


diſſeis d by the other, no Writ of Partition 
lies, and if one of them make a Leaſe L. 
the other ſhall not have a Writ of Partition 
againſt her, (a) I hut againft her Leſſee : ſhe, 
ſpall; and if one make a Leaſe J. * 

| ; | ather 


> 


(/ Parceners. 


othge may have a Writ of Partition againſt 
her.” -/ 1 p 


There are alſo ſeveral implied Partitions 


in Law; as if there be three Parceners of a 
Meſnalty, and one of them purchaſe the 
Tenancy, this is a Partition in Law, and 
extinguithes the Meſnalty for a third Parr, 
and the Lord muſt make ſeveral Avowries. 


255 


And if one Parcener infeoft a Stranger of , 


ber Part, the other Parcener and the Feoffee 
are Ten'ts in Common. And if both of 'em 


marry, and have Iflue, and die, leaving 


Husbands Ten'ts by Curteſy, the Parcenar 


18 divided, and ſeveral Precipes he againſt 
the Ten'ts by Curteſy, Cc. But if one reco- 


ver againſt the other in Aſſiſe, or nuper 
Obiit, yet they remain Parceners, for as the 
Plaint was for a Maiety, the Judgment and 
Execution muſt be purſuant thereunto. 


In a Writ of Partition, the firſt Judgment 


1s 1 Partitio fiat inter Partes pradictas; 
and thereupon a_ Writ is awarded to the 
Sheriff, that he in proper Perſon ſhall go to 


the Tenements, and by the Oath of 12 


awful Men of the Neighbourhood, in the 
Preſence of the Parties, ſhall make Partition 


between them, and allot one Part to the 
one Plaintiff, Cc. making no Mention of 


the Eldeſt more than of the Voungeſt; and, 


when the Partition ſo made is return'd un- 


der the Seals of the Sheriff and Jurors, 
Judgment ſhall be, quod Partitio predifts 
Firma & Stabilis in Perpetuum Teneatur.; and 
this is the principal Judgment, and no. 
Writ. of Etxor lies far the other) before this 
b Heck ä : 
— Patty 


168, 
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169, Partition between Parceners might 4 Lov. MW 1 
Vid. ſup 6. be by Parol, and Rent, or Eſtovers, witch 5 
lie in Grant, might be reſerv d or granted, a 
withour Deed, for Equality of Partition out 7 
of the Land deſcended, but not out of o- 1 
ther Land, and Rent ſo reſerv d, or grant- ti 
ed, is diſtrainable of Common Right, tho c 

it be not Rent-Service, But Q. if Paro! 
Phytitions be not reſtrain d by 29 Ca. 2. 3. If i ” 
one Parcener grant a Rent to the other pro a' 
Refiduo Terre, and do not grant it out of Cl 
any Land in certain, yet it ſhall be 1ntend- 
ed to be out of her Purparty. a 5 
A Rent granted to Parceners for N 1 

of Partition, or reſerv d by them on a Feoff- 

ment made by them of the Land which I 
they had in Parcenary, ſhall deſcend, Cc. * 
in Courſe of Parcenary, tho it were grant- tl 
ed or reſerved in joint Words. le 
Jointenants or Ten'ts in Common could | © 
never make Partition by Parol, but by Deed 
they might; and Ten'ts in Common might || b. 
have executed a Parol Partition by Livery. 
170. A Partition made of Lands in Fee by il 

Parceners of full Age binds them for ever, 
whether it be equal or unequal ; ſo does an b 
equal Partition of Lands in Tail, but if it ®% 
be unequal, it concludes them only during 
their Lives to defeat it, but the Iſſue of her ly 
that has the leſſer Part, may after her Death || "* 
diſagree and enter, and occupy in Com- 
mon the Part allotted to her Aunt. Ten't of 
in ſpecial Tail has Iſſue a Daughter, his 8 
Wite dies, and he has Iſſue another Daugh- | 
ter by a ſecond Wiſe, and dies, the Daugh- 71 
ters make Partition, the Eldeſt 1s, in, 25 J 

| _ Ipect 
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| ſpe of the Prixity of their Perſons, con- 
cluded to impeach it during her Life; but | 
a Partition between mere Strangers is void. ge Þ} 
A. leaves two Daughters, Ba ſtard Eigne, and AÆ Be ce} 
Mulier Puiſne, they enter and make Parti- ne — 
L. 244. 


tion, the Mulier and her Heirs are con- 
cluded for ever. 


An equal Partition made by the Parce- 
ners, and their Husbands, ſhall never be 


avoided, tho afterwards it happen to be- 
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come unequal, by over - flow ing of Water, ill Co. L. 169. 


Husbandry, Cc. and a Rent granted by 
Husband and Wife for Owelty of ſuch Par- 


tition ſhall charge the Land for ever. But 


the Wife muſt be a Party to ſuch Partition, 
If it be unequal at the Time when it is 
made, it ſhall bind the Husbands while 
they live, but the Parcener which hath the 
leſſer Part, may after her Husband's Death 
enter into her Siſter's Part, and defeat the 
Partition, not only for ſo much as will make 
her Share equal with her Siſter's, but for the 


Whole; but if the enter into, and agree to 


the unequal Part, ſhe is bound for ever. 
A Partition made by Force of Ks Writ, 


between Parceners of full Age, or Infants, 
or Femes Covert, whether equal or unequal, 


ſhall never be avoided. A Partition equal- 


ly made in Chancery between Parceners 


who were K.'s Wards, at the full Age o 


the Eldeſt, bound them for ever, (if Part 


of the Capite Lands were allotted to each 
of them ;) but if it were unequal, it might 
be avoided by Scire Facias out of Chancery, 
or by a Writ of Partitione Faciendd, for no 
Judgment was given on ſuch „ 

| Pars 


FIR, 


171. 


1 
| 
; 
q: 


— — — — 
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Co. L. 166. A Partition made by one of #0» fane Me- 
mory binds herſelf, but not her Tue, un- 
lefs it be equal. And an equal Partition 
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made by one under Age ſhall neyer be a- 
voided ; if it be unequal it may be avoid- 
ed by her, either during her Nonage, or af- 
ter her full Age; but if ſhe take the whole 


Profits of the unequal Part after her ful 


Age, ſhe is bound for ever. | 
be full Age of Male or Female in com- 
mon Speech is underſtood: of the Age of 21 
Years, for before that Age one can't bind 
himſelf by any Deed, nor alien Land or 
Goods; but he may bind himſelf in 4 ſingle 
Bill, to pay for 1 Meat, Drink, Ap- 
ud, Phyſick, good Teaching, Cc. but a 
nd with a Penalty for the Payment of 
ſuch Debt is not good. If he preſent not 


to a void Church, it ſhall lapſe after fix 


Months. If he be an Executor, he may re- 
leaſe on Payment, not without; and gene- 
rally what the Law binds him to do is ood, 


I done by him voluntarily without Suit 


Law. 

One under Age can't be a Bailiff or Re- 
ceiver, nor charged in Account as ſuch. A 
Bailiff is a Servant who has the Adminiſtra- 
tion of Lands for the Owner's Benefit, and 
be is chargeable in Account for the Profits 
he has railed, or reaſohably might have 
done, his Expences deducted. An Account 


againſt a Receiver, is when one receives 


oney tor another's Uſe to render an Ac- 
court, but he ſhall not be allowed his Ex- 
pences ; for this Cauſe a Bailiff ſhall not be 
charged as Receiver, for then he ſhould loſe 


bis 
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/ Parceners. ; 
his Expences. Iu an Account againft a Bai- 
WE, the Plaintiff need nat ſnew by whofe 
Hands be receiv d the Money; as in an Ac- 
count againſt a Receiver he muſt, except he 
de a Merchant, and bring an Account a- 
gainſt another trading with him with a 
Joint Stock to their common Profit; in 
which Caſe, naming himſelf a Merchant, 


he may have an Accout againft the other, 


naming him a Merchant, and ſhall charge 
him as Receptor Denariorum ipſius B. ex qua- 
cungue Cauſa & Contrat ad communem Utili- 
tatem ipſorum R. & B. Provenientiam, and 
the other ſhall account for what he might 


have feceiv d, and be allowed his Expences. 


erg 


One Jointenant making the other Barliff of 


his Moiety ſhall have an Account againſt 
him. A Man can't be charged in an Ac- 
count but as Guardian 1n Socage, Bailiff, or 
Receiver. | 5 
Minor jurare non poteft, therefore he can't 


be a Juror, nor wage his Law; and if he 


make Default in a Præcipe quod reddat, in 
which Cafe one of full Age may wage his 


Law of Non Summons, he fhall not be pre- 


judiced by it, becauſe the Mean to excuſe 

the Default is taken away by Law. | 
Parceners of two Parcels of Land, one in 

Fee, the other in T. make Partition, by 


which the Land in Fee is allotted to the. 


one, that entail'd to the other; this ſhall 


never be avoided by the Iſſue of her to 


whom the Land in T. was allotted, nor b 
the Iſſue of the other, if it were equal, 


and the Land in Fee deſcend, or the 
2 | Rern 


173. 


174. 
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Rev'n thereof expectant on a State L. or 


V. but if ſhe that has the Fee alien in Fee 


or TI. and have Iſſue and die, the lſſue may 
avoid the Partition, and enter on the Land 
entail'd and hold in Purparty with her 
Aunt, for the Partition 1s no. Diſcontinu- 
ance, nor can the Tail be barrd without 
full Recompence, and it was the Folly of 
the other Parcener to take the Land J. on- 
ly, for ſhe might have challeng'd. a Motety 
of the other. So when a Woman, that has 
Title of Dower out of three Manors, takes 
one for her Dower, it is ſaid, ſhe ſhall 
hold it charged with her Husband's Incum- 
brances, for ſhe might have had a 3d of all 
Three, and have holden the ſame diſcharg d. 

A. leaves two Daughters, and two Acres, 
in one of which he has a good Title, in the 
other a bad one, one takes the one, the 


other the other, and after an Eſtate of Free- 


hold is evicted ſrom the Parcener that had 
the Acre with the bad Title, either as to 
the whole, or Part of her Purparty, ſhe 
may enter and avoid the Partition as to the 
whole. But if the alien her Part in Fee, 
before the Land is recovered, ſhe can't en- 
ter into the other Acre, for an Alienation in 
Fee diſſolves the Privity, but a Leaſe L. or 


Y. or Gift in T. does not. And tho in the 


Caſe above the Rev'n expeflant on 4 State 
in T. made by the Parcener which had the 


Fee, be of ſo ſmall Conſideration in Lam, 
— that it ſhall not be eſteem d a Recompence 
* to bar the Entry of the Iſſue into 
the Lands in T. allotted to the other Parce- 
ner, yet in this Caſe a Rev'n on 4 State 7. 

| | Inaſ- 


/ Parceners. 
maſmuch as it continues the Privity of the Co- 
parcenary, ſhall give the Parcener, or her I 
ſue, all the Privileges incident thereto, 

When a Parcener having made Fartition, 
or one that has made an Exchange, enter 
by Force of the Condition implied by Law 
on every Partition and Exchange, for the E- 
viction of any Part of what was allotted to 
them, they thereby avoid the whole Parti- 
tion or Exchange. Yet if a Parcener be im- 


pleaded, and youch the other by Force of 


the Warranty implied in Law, ſhe ſhall re- 
cover but pro Rata, for that will make her 
Part equal with her Siſter's, But where a 
Man vouches arſother by Force of the War- 
ranty implied by Law on an Exchange, he 
ſhall recover a full Recompence 5 the 
Lands recover d againſt him, for it ſhall be 
intended that on the Exchange he gave to the 
other Lands to the full Value of them. 
Notwithftanding a Parcener, that makes a 
Feoftment of her Part, doth thereby wholly 
ditmiſs herſelf from having any Part of the 


Land as Parcener ; "= if her Feoffee be 


impleaded and vouch her, fhe may have 
Aid of the other to deraign the Warranty 
Paramount, but not to recover pro Rata. 


And if a Parcener infeoff her Son and Heir 


| Apparent, and die, the Son may vouch the 
other Parcener to deraign the Warranty Pa- 


ramount, tho he come to the Land by 
Feoffinent, becauſe the Warranty betwixt 


him and his Mother was extinct by Act of 
Law. A. ſeis d of Land in Fee has Iſſue two 


Daughters, and makes a Gift in I. to _ 
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of them, and dies ſcis'd of the Rev'n, and | . 


the Donee is impleaded, ſhe ſhall not have 


Aid of her Siſter to recover pro Rata, or 


to deraign the Warranty Paramount, for 


her Siſter is a Stranger to her Eltate-tail. J 
But in this Caſe ſhe may vouch herſelf. and her 
* Sifker if her Eſtate were made to her with 


Warranty, | | | 
None but Parceners could. at Law have 
the Writ de Partitione Facienda, but the 
Parcener might have it againſt her Siſter's 
Alience, or. Husband being Ten't by Cur- 


teſy, non © Converſo, If there be three Si- 


ſters, and the Eldeſt purchaſe the Part of 


the Voungeſt, ſhe ſhall have the ſaid Writ 
againſt the middle Siſter; and if the Huſ- 


band of the ElIdeſt purchaſe the Part of 
the Youngeſt, he and his Wife may have 
It againſt the middle Siſter. By 31 H. 8. 1. 
& 32 H. 8. 32. Ail Jointenants and Ten'ts 
in Common may have the ſaid Writ, and 
Ten't by Curteſy by Equity of them, but a 
Parcener and her Siſter's Feoffee ſhall. not 
join in ſuch Writ, for one has a Remedy 
by Statute only, the other only at Law. 


Of Parceners b * Cuſtom. 


P. by Cuſtom are the Sons of one N 


ſeis d in Fee or T. of Land of the Na- 
ture of Gavelkind, which ſhall equally in- 
herit, in Reſpect of the Cuſtom ot the Fee, 


not in Reſpect of their Perſons, for they are 


not one Heir, as Daughters are; and the 
Writ de Partitione Facienda lies between 
them ; but the D mult . 
. = 


ACS 2 Ho, — an 93. = we 


| / Parceners by Cuſtom. 


the Cuſtom ; as to ſay, that the Land is of 
the Cuſtom of * and Gavelkind 
and Burgh Engliſh differ in this Reſpect 6 
from all other Cultozns, that the Law takes EE 
Notice of them when Serge alledged. | 
I There is a Partition of a different Nature 176. 
from any of thoſe afore-mention'd ; as if one 
ſeis d of Land in Fee have Iſſue two Daugh- | 
ters, and give Part thereof to one of them 13 
and her Husband in Frankinarriage, and | 
die ſeis'd of the Remnant, being of greater | 
Value than that given in Frankmarriage, | 
in this Caſe the Remnant ſhall deſcend ta 
the other Siſter only, and ſhe ſhall occupy 
it to her own Uſe, unleſs the Donees will 
put the Land given in Frankiqarriage 
in Hotchpot, i. e. together with the ſaid 
Remnant, and if they offer to do it, and the 
Parcener refuſe to put the Land in Fee in 
Hotchpot with the Land given in Frank- 
marriage, the Donees can have no Writ of | 
Partition, becauſe they do not held inſimul, 17 
but they may enter into the Land in Fee, 
and hold in Parcenary with her; when the 
Lands are put in Hotchpot, and the Value 
of each Acre known, Partition ſhall be made | |} 
in this Manner, viz. the Donces ſhall retain 159, LL 
the Land given in Frankmarriage, and ſhall | 
have ſo much of that in Fee deſcended, as 
will, together with the Land given in 
Frankmarriage, make their Share equal ta 
that of the other Parcener. And after ſuch 
Partition, the Land given in Frankmarriage 
ſhall be as the other Land deſcended, and 
if, the Dances be impleaded thereof, they 
{hall have Aid of the other — \ 
| ike 
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like Manner, a Parcener that has Rent 


granted to her for Owelty of Partition, 
ſhall have the ſame in Courſe of Deſcent. 
The Writ- de rationabili parte Bonorum 


lies not without a Cuſtom : The Children ³ 


reaſonably advanc'd by the Father in his 
Life with any Part of his Goods, ſhall have 
no further Part thereof. In London, a Child 


advanced by the Father with any Part of C 


his Goods, ſhall have no Part of thoſe that 
he leaves at his Death, unleſs the Father de- 


clare by Will, or under his Hand, that it q 


. was but in Part of Advancement; and then 


178. 


ſuch Part ſhall be put in Hotchpot with 


the reſt. 5 1 
If the Donees or Parceners die before 
they have made Partition, Cc. their Iſſues 
ſhall have the ſame Benefit of putting in 
Hotchpot. 885 | 
The Cauſe why Land ſo given ſhall be 
put in Hotchpot 1s, for that ſuch Gift by 
the Word Frankmarriage implies an Ad» 
vancement of the Donee, and if ſhe will 
not put the Land in Hotchpot, it ſhall be 
intended that ſhe was r 
But if the Father give Lands to his Daugh- 
ter in Fee or T. Cc. ſuch Lands ſhall never 
be put in Hotchpot, neither ſhall Lands 


which deſcend from any other Anceſtor +: 


than the Donor in Frankmarriage be put 
in Hotchpot. _— | . 
If the Land given in Frankmarriage be 
of equal Value with that deſcended, there 
ſhall be no ſuch Putting in Hotchpot, for 
the Donees have an equal Share already. 
And it ſeems that the Donees ſhall _ | 
ee | the 
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the Rev'n of the Land given in Frankmarri- 

age, for otherwiſe their Share would not be) 
equal. But if the Lands given in Frank- 
marriage were of equal Value with the reſt 
of the Donors Land at the Time of the \ 


Gift, and afterwards impair'd without an 

Default in the Donees, or if the iYonor af- 

ter purchaſe more and in Fee, and die 

ſeis'd thereof, the | and given in Fra:.kmar- 

E riage ſhall be put in Hotchpot, Fc. 

F _ It Donor in Frankmarriage die ſeis'd of 

Lands in Tail, the fame ſhall not be put in 

 Hotchpot, but only thoſe whereof he dies 

ſeiſed in Fee. nn 

Ik there be three Parceners, and the 199; 
' Yqungeſt will have a Partition, and the 

. other two will not, they may allot to her a 

zd Part to hold in Severalty, and hold the 

| - Remnant in Parcenary; and after either of 
them two may have the Writ de Partitione 

Facienda againſt the other. But when Parti- 

tion is made by Force of the Writ, the 

whole Land muſt be divided. | 


Of Fointenants. 


Ointenants are where a Feoffinent is made 

a to two or more and their Heirs, or a 

{ Leaſe is made to them for a Term of their on 
| Lives, and they enter. And if a Rent be) - - 
granted to A. & B. habendum to A. till he 

be married, and to B. till promoted, Cc. 
in this Caſe they are Jointenants, tho' the 
Limitations be ſeveral, and the Rent ſhall 
ſurvive by the Death 1 either of * 
| is 
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his Motety were not determin'd before his || * 
Death by Marriage, c. 

An Alien and a Subject may purchaſe 
Lands jointly, & nullum Tempus occurrit W 
Regi on Office found. : 

It two or more diſſeiſe another of Land, 
Cc. to their own Uſe, they are Jointe- 
nants; if to the Uſe of one of them, he to 
whoſe Uſe, Sc. is ſole Tent, and the 
others Coadjutors; if it be to the Uſe of 
one that is abſent, and knows not ot it, 
they are Jointenants before he agrees; but 
after he agrees, they ceaſe to be Ten ts, and 
are only Coadjutors, and the other by {| 
agreeing to ſuch Diſs in to his Ule be- 
comes Ten't, and is as much a Diſs or as if 
he had commanded it, for omnis Ratihabitio 
Retrotrahitur, & Mandato «/Equiparatur ; 
But an Aſſiſe lies as well againſt the Coad- 

' Jutors, as the Diſs'or, who is the Ten't, and 
if the Ten't die, it lies againſt the Coadju- 
tors, and the Ten't of the Land, tho' he be 
no Diſs'or. If the Demandant in a Precipe 
diſſeiſe the Ten't to another's Uſe, he ſhall 

not abate the Writ thereby, becauſe tho he 
be a Diſs'or, he gains no Eſtate in the Land. 

L0eſſee L. is diſkciled to the Uſe of the Leſſor, 

and the Leſſor afterwards agrees, yet he is a 

© Diſs or in Fee, for by the Diſs'in the Fee 

was deveſted ; and the aforeſaid Rule, that 

a ſublequent Agreement ſhall be equivalent) 

to a Command precedent, ſhall not have \ 

ſuch a Rettoſpect, for the Benefit of him ( 

that agrees to ſuch wrongful Eſtate, as 1 {x 

to revelt his Rev n, which was deveſted be- ſ 


fore, 
Diſs in 


* 
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Dis in of Land, &c. is when one enters 


that has no Right of Entry, and ouſts the 


Ten't; but an Entry alone is not a. Dits'in 
without a Claimer, or taking of the Pro- 


1 
If one Jointenant die, his whole Intereſt 


\ | ſhall ſurvive to the others. But the Eſtate 
of a Parcener, or Ten't in Common, ſhall 4 112 
deſcend to their Iſſue, Cc. Land is lett to 


A. and B. for Als Life, B. s Intereſt (hall 
ſurvive, but A. s cannot. A naked Truſt 
or Authority can't ſurvive, but a Truſt 


e 


7 Jury . 


r by we, 9 "x AY 
* 
My. 
2 : 


if 
e 


coupled with an Intereſt (hall ſurvive toge- Vid. ſupra 


ber with it. If a letter of Attorney be ! 


made to 4 or 3, to deliver Seiſin jointly or 
ſeverally, two of them can't do it, for it is 
neither jointly by them all, nor ſeverally 
by any of them. But where the Sheriff 
makes a Warrant to 4 or 3 on a Capias joint- 
ly or ſeverally to arreſt one, two of them 


[may arreſt the Party, for the greater Expe- 
dition of Juſtice; and for the ſame Rea- 


Mon, if a Venire Facias be awarded to 4 Co- 


. (roners to return a Jury, and one of them 


ie, the reſt may execute it. | 
Joint Intereſts in Chattels, Goods, Debts, 


{ Share ſhall go to his Executors. : 
If Land be given to two Men, or to two 


WIe. or to two Men and one Woman, N 

Cor to a (a) Man and his Mother, and the (a) Vid. Co. 

„Heirs of their Bodies begotten, in all theſe L. 15+ 3 
Caſes the Donees have a Joint Eſtate for, 


Life, and ſeveral Inlieritances, inaſmuch as 
|  N2 they 


{Covenants and Contracts, ſhall go to the 
Survivor; but if two Merchants trade with 
ſa Joint Stock, and one of them die, his 


59, 


\ 
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183. they can't have one Heir begotten between 
them, and the ee of the Inheri- 
tance cant hold Place where Land is given 
to two Men, and the Heirs of their Bodies, 
without defeating the Mill of the Donor as 
to the Iſſue of him that firſt dies, for _ 
Benefit the Gift was made as well as the 
| Donees: But where Land is given to two 
HMHen and their Heirs, the Survivor ſhall 
have the whole, becauſe in ſuch Caſe the Li- 
mitation to : he Heirs is wholly for the Feoffee's 
Benefit, and means only that the abſolute 
Property (hall be transferrd to him. As 
the Inhcritances in the Caſe above are 
ſeveral, ſo the Rev'n depending thereon 
is ſeveral alſo; and if any of the Donees 
die without Iflue, the Donor ſhall, after 
the Death of all the Donees, enter into a 
Moiety, or a 3d Part, Sc. If the Donor 
grant over his Rev'n to two, the Grantees 
are Jointenants of the Rev'n of each Eſtate 
. And if a Leaſe be for L. Rem'r in T. 
Rem'r in Fee to two, they are Jointenants 
for L. Ten'ts in Common of the Eſtate T. 
Jointenants of the Fee. þ | 
. If a Leaſe be made to two, and to the 
-_ © Heirs of one of them, they are Jointenants 
for L. and one has a Freehold, the other a 
Fee; and if he that has the Fee die, and 
then the other, and a Stranger enter, the 
Heir of him that had the Fee may either 
have Mortanceſtor, or a Writ of Right, in 
both of which he ſuppoſes the Fee to have 
been executed, or he may bring a Writ of 
Intruſion, and term it a Rem'r; or if the 
4 _onveyance were by Fine, he may _ a - 
E 2 cire 
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Scire Facias, which proves the Fee not to be 
exccuted, 1o that it is in his Choice to take 
it either Way. The Cauſe why the Inhert- 
tances in. the Caſes aforeſaid drown not the 
States for L. is for that they are all made 
by one Conveyance, and by the expreſs Pur- 
port of the Deed a Joint Eſtate is given to the 
Parties for their Lives ; but the Inheritance 
is divided from the Eſtate L. only in Suppo- 
ſition of Law to this Purpoſe, for the Party 
can't convey it away after his Deceaſe, and 
retain his Foint Eſtate for L. and where the 
Inheritance and the particular Eſtate are di- 
vided in ſeveral Conveyances, the one 
drowns the other; therefore if leffor L. Co. L. 182, 
grant the Rev'n to his two Joint Leſſees > 
and the Heirs of their two Bodies, they be- 
come Ten'ts in T. in Poſſeſſion: And if ſuch 
Leſſor grant his Rev'n in Fee to one of his 
Leſſees; or if one make a Leaſe L. and grant 
the Rev'n in Fee to his Leſſee and a Stran® 
ger; or if Leſſee L. grant his Eſtate to his A 
Leſſor, and a Stranger, or to one of his Leſ- SH Pu 
ſor's Joint Grantees of the Rev'n in Fee; ing, 4. Lead 
all - theſe Caſes the Fee is executed for a * 
Moiety in him in whom the Fee and Eſtate / 9 
L. meet together, and as to the other Moiety 4 + — 
here 1 E: Ker _ on, and the 245 ” 

ev'n of the Fee in the other, and no [oint 2 
Eſtate remains. | "FOE L as * : 
The Habend may ſever the Premiſſes, as Co. L. 183. 
when Land is lett to two, habend' to one b. 
for L. Rem'r to the other for L. . | 

If one ee gs grant a Rent, or Com- Co. L. it, 
mon, or Corrody, or ſuch- like, out of his ®: 


Part, or a Way over the Land, and die, the 
00 Survi- 
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Survivor ſhall hold the Land diſcharg'd ; 
and if he ſuffer Judgment in an Action 
Debt, or acknowledge a Recognizance, and 
die before Execution, there can be no Exe-„ 
cution after his Death, for the Rule is 7. 
accreſcendi præfertur oneribus. 
So if the Husband grant a Rent out of a 
Term for V. which he has in his Wife's 
Right, and die, ſhe ſhall avoid it; and the 
Lord entring on Land purchas d by his Vil- 
lein, ſhall avoid a Recognizance acknow- 
ledged by him, and not executed, but he 
"i478 ' ſhall not avoid a Leaſe V. made by him. 
Co. L. 180. But if a Jointenant make a Leaſe V. in 
Præſenti or Futuro, of, the Land, or the Her- 
bage, and die, it can't be avoided by the 
Survivor, becauſe the Leſſee has an Intereſt 
in the Land it ſelf veſted in him, and a 
Right to enjoy the Poſſeſſion thereof by 
Force of the Leaſe. But if a E 
make a Leaſe to commence on a Condition 
precedent, and die before it be perform d, 
the Survivor is not bound by it; and it is 
aid, that if a Jointenant be indebted to K. 
and die, the Land cannot be extended in | 
©. Ng.224. the Hands of the Survivor. If a Jointenant | 
— Pl. take a Leaſe of his Moiety, the Survivor | 
. 263. b. |, ſhall not be eſtopped by it, but he ſhall be. 
{-*..43 3. , © : bound by a Recovery had againſt the other, | 
| becauſe the Right is bound by it. The Rea- 
| ſon of all cheſt Caſes is becauſe, the Survi- ) 


vor claims not from his Companion, but 
from the Feoffor, and may plead the Feoff 1 
— ment to himſelf without mentioning the | 
other; aud if a Jointenant make a Leaſe V. -1 
of his Moicty, reſerving a Rent, and die, 
* it 
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| it ſhall go to his Executors, not to the Sur- 


viror becauſe he claims above it. 
If a Jointenant grant a Rent, and then 


releaſe to his Companion, the Grant re- 


mains good, becauſe the Releaſee claims not 
by Survivor, and yet in Judgment of Law 


he is in from the firſt Feoffor to moſt Pur- 


poſes, and the Eſtate of him that releas'd is 
drownd; ſo if Leſſee grant a Rent-Charge 
and Surrender to his Leſſor, yet his Grant 
remains good; but there is no Queſtion 
where there are three Jointenants, and one 
of them grants a Rent- Charge, and then 


releaſes to one of his Companions only, but 


that the Charge remains good, becauſe the 


Releaſee claims not from the Feoffor, but 


only from the Releaſor. . 
A Deviſe of Land whereof the Deviſor 1s 
jointly ſeis d, or poſſeſs d, is void; for the 


— 


Title of the Survivor is Paramount that h 


the '*eviſee, tho' they meet in an Inſtant. 


In like manner a Deviſe of an Heir-loom, 


_ Heriot, or Mortuary, is void. 


Two Femes are Joint Leſſees V. one of 


them takes Husband and dies, the Survivor, _ 


not the Husband, ſhall have the Whole, for 
the Survivor has the elder Title. | 
Jointenants are ſeiſed per Ay & per Tout, 


i. e. each of them is ſeiſed by every Parcel, 


and in every. Parcel, and in the Whole 
jointly with his Companion; but each of 
em has a Right but to a Moiety, Cc. as to 
infeoff, demiſe, give, forfeit, or loſe by De- 
fault. If two folnginemte join in a Feoff- 


ment, a Re-entry by Force of a Condition 


can be reſery'd to one of em into no more 


186. 
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but a Moicty paſs d from him: And in ſuch 
Caſe, if one of em die, the Feoffee can't 
plead a Feoffment of the whole from the 
Survivor : But each of 'em may warrant the 
Whole, for a Man may warrant more than 
paſſes from him. If one of them make an 
Indenture of Bargain and Sale, and the 
other die before Inrollment, a Moiety only 
ſhall paſs. If a Villein or an Alien pur- 
chaſe Lands jointly with another, the Lord 
or K. ſhall enter but into a Moiety. | 

One E may make the other Bai- 
Iiff, or Leſſee V. or W. of his Moiety. 

If two Jointenants be of an Advowſon, 
and one preſent a Clerk who is Inſtituted, 
and die, this ſhall ſerve for a Title in a 
Quare Impedit by the other. If one Jointe- 
nant or Tent in Common preſent alone, or 
if they both ſeverally pn, the Ordinary 
may admit or refuſe the Preſentee of either 
of 'em; and if they don't agree within the 
6 Months, the Church will lapſe. Tho' the 
eldeſt Parcener may preſent alone if they 
don't agree; yet if there be four Co-parce- 
ners, and the Eldeſt and Youngeſt preſent, 
the Ordinary may refuſe their Clerk, becauſe 
the Eldeſt waves her Privilege by joining 
with the Youngeſt. 15 

Jointenants of a State of Freehold could 
never make Partition by Parol, either before. 
or ſince 29 Ca. 2. 3. but it is ſaid that Join- 
tenants for Years might; and a voluntary 
Partition by Deed made between them re- 
mains as it was at Common Law ; therefore 
tho' a compulſary Partition by Force of 


"ut 


than a Moiety, becauſe in Judgment of Law |] 
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31 H. 8. 1, Cc, ſaves the Warranty by the 


expreſs Words of the Statute, yet ſuch volun- 
ny Partition deſtroys it. 8 5; 
If an Eſtate be made to Husband and 


Wife, and a 3d Perſon and their Heirs, he 
takes one Motety, and Husband and Wife 


another, for they are but one Perſon in 
Law ; therefore there are no Moieties in 
Law of a Joint Eſtate made to them both 


during the Coverture. For this Cauſe, if 


the Husband be attainted and executed, the 


Wife ſhall by her Petition regain all ſuch -\ 
Lands conveyed jointly to her and her Huſ- N 


band; ſo if the Lord enter on the Husband 
being his Villein, and having made ſuch 
Purchaſe, the Wife ſurviving ſhall recover 
the Whole. It is ſaid, that if a Deed of 
Feoffment, or grant of a-Rev'n, be made to 
'em, whillt they are ſole, and then they in- 
termarry before Livery, or Attornment, that 
they take no Moieties ; but if they had been 
ſeiſed of an Uſe by Moieties before 27 H. 8. 
10. and ſuch Uſe had been executed by 
the Statute, they ſhould have had the E- 
Rate of the Land by Moieties, for they 
ſhould have the Eſtate in ſuch Plight as they 
had the Uſe. If they vouch and recover by 
Force of a Warranty made to 'em when 
ſole, yet they ſhall have no Moieties in the 


to Husband and Wife, viz. to B. for L. 

Husband in T. Wife for Years, in this Caſe 

each of the Three has a ſeveral Eſtate. 
Right of Entry or Action in one cannot 


Eſtate recovered. A Leaſe is made to B. I” 


| and in 33 with a Freehold or Inheri- 
tance in 


oſſeſſion of another, but Right of 
bj N 5. Ante 
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Rent in Poſſeſſion, nor a 
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Entry may ſtand in Jointure with a Right 
of Action, for the Parties may join in a Writ 

of Right: A Rent ſuſpended by Unity of 
Poſſeſſion, can't ſtand in 1 with a 


rechold with a 
Leaſe V. nor a Freehold and Inheritance in 
Poſſeſſion with a Rev'n expectant on a Free- 
hold, nor a Seiſin in a natural Capacity 
with a Seiſin in a Politick Capacity. 
Two Jointenants, the one for L. the other 


: in Fee loſe by Default, one ſhall have a 


Writ of Right, and the other a quod ei De- 


forceat, yet after Recovery they are Jointe- 


mants again. 5 
Joint Eſtates muſt veſt at once, therefore 
} a Leaſe L. be made, Remer to the Heirs of 
4 and F. A. then living, the Heirs can't 
e Jointenants; but if A. make a Feoffment 
to the Uſe of himſelf and ſuch Wife as he 


ſhall marry, and afterwards take a Wife, 


he and his Wife are Jointenants, % he 


' were ſeis d of a qualified Fee before the Marri- 


age and the Wife had nothing ; for by the Mare 
riage the contingent Eſtate veſted in them both 
at the ſame Time by the ſaid Limitation. So if 
a Diſſeiſin be to the Ule of two, tho they 


ſeverally agree, they are Jointenants, for a: 
Agreement ſubſequent is equivalent to a Come 


mand precedent. 


Where Jointenants or Parceners purſue. 


one Remedy, and one is ſummon'd and ſe- 


ver'd, and the other recovers, he that was- 


ſummon'd and ſever d ſhall enter with him, 


but where the Remedies are ſeveral, the one 


Mall not enter with the other till both have 
WCQyc d. | 
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En'ts in Common are thoſe that come 


to the Land by ſeveral Titles, or by 
one Title and ſeveral Rights, and they have 
the Poſſeſſion in Common, but ſeveral E- 
ſtates. As if there be three Jointenants, 


189. 


and one alien his Part, the other two are 


ointenants of their Parts that remain, and 
old them in Common with the Alienee. 


And if Jointenants make ſeveral Feoffments 


or Gifts in T. or Leaſes L. the Feoffees, Do- 
nees, or Leſſees, are Ten ts in Common. 
If Land be given to two Biſhops, or Ab- 
bots, or Parſons, and their Succeſſors, they 
are Tei ts in Common at firſt, and have no 
Joint Eſtate for L. for they take in their 
Politick Capacities in Right of their 


Churches, or Houſes ; ſo if Land be given 


to the King, and a Subject and their Heirs, 
or if the Crown deſcend to a Jointenant, or 
if Lands be given to a Layman and a Par- 
ſon, and to the Heirs of one, and Succeſ- 
ſors of the other, they are Ten'ts in Com- 
mon, for: the Fee velts in them in ſeveral 
Capacities, So if Land. be given to F. Bi- 
ſhop of N. and his Succeſſors, and to F. O. 
Dr. of Divinity and his Heits, he being 
the ſame Perſon is Ten't in Coinmon with 


himſelf. But if a Leaſe V. be granted to a 


Layman and Biſhop, they are not Ten ts in 
Common but Jointenants, for they both 
take it in their natural Capacities. 


A Cor 
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A Corrady granted to two and their Heirs 


is ſeveral, for the Corrody is uncertain-and: 
perſonal. | | 


© If Land be given to two, Habend' the one 
Moiety to one and his Heirs, and the cther 


Moiety to the other and his Heirs, they are 
Ten'ts in Common; ſo if a Man ſeiſed 
in Fee, infeoff another of a Moiety, or 3d 
er 4th. Part without any Aſſignment of it 
in, Severalty, the Feoffee and Feoffor are 
Ten'ts in Common. If a Verdict find that 


one has daa, Partes Manerii in tres Partes 


Divis, it ſhall not be intended to be in 
Common, as it would have been if the 
Words were in tres Partes Dividend. A. 
feiſed of a Manor to which an Ad vowſon is 


appendant, makes a Feoftment of three A- 
eres, Parcel of it to two, habend* the one 


Moiety with the Moiety of the Advowſon 


to one, and the other Moiety with a Moiety: 


of the Advowſon to the other, this diſan- 


nexes the Advowſon from the Manor, and. 


annexes it to the three Acres, At Law, 


ſuch Feoffment of an uncertain Part with. 


Livery was good without Deed, but an 


Advyowſon could never be diſannexed from a 
Manor, and annex d ta Part of it without 


Deed: :- 


If there be two joint Teſſees L. and one 


grant all that belongs to him to another, 
the Grantee and. the other Leſſee are Ten'ts 
in Common as. long as both Leſſees are a- 
hye, and the Leſſor ſhall. enter into a 
Moiety by the Death of either of them, 


becauſe. by ſuch Grant the Jointure was 


ſevered.: 
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ſevered : And it makes no Difference in 
this Cafe, if TON Leaſe were made by 
theſe Words, habend' to them two for their 
Lives, and to the Survivor, for expreſſio eo- 
rum que tacite inſunt nihil operatur, + 

If there be two Parceners in Fee, and one 192. 


of them make a Leaſe L. this ſevers not the 


Parcenary nor the Lord's Avowry; yet if 
one Jointenant make ſuch Leaſe, he thereby 
ſevers the Lord's Avowry, [| ſed Q. for the 
Rev'n in the Leſſor, and the Freehold and In- 
heritance of the other, are holden of the Lord 
as they were before:)] And * 1 by Perk. 653. 
making ſuch Leaſe, ſevers the Jointure for | 
3 Reaſons; | 

1, The Freehold is thereby ſever'd from 
the Jointure, and conſequently the Rev'n. 


depending on the Freehold is ſevered alſo. 


And it there be two Jointenants: for Y.. 
and one ot them leaſe his Part for Y: the 
Jointure is ſevered; for the Leaſe V. in Polj- 
leſſion in the one, can't ſtand in Jointure 
with the Rev'n in the other Expectant on a 
Leaſe Y. Te 

2. If ſuch Leſſee of one Jointenant be- 
impleaded and make Default, his Leſſor: 
ſhall alone be received, 

3. If a Rent were reſerved'on ſuch Leaſe 


the Leſſor alone ſhall have it; but if two 


Jointenants join in a Leaſe L. reſerving a 
Rent to one of them, both ſhall have it in 


reſpect of their 2 Rev'n, unleſs the Re» 
ſervation be by 


ndenture ;-and if they re- 

ſerve the Rev'n by Deed Poll or Indenture 

to one of. them only, both ſhall have it, 
| becauſe: 


* 
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becauſe the Reſervation. of the Rev'n is 


void, for they had the Rev'n before. 

If the Leſſee of two Jointenants ſurrender 
to one of them, it ſhall enure to them both, 
for ſuch Conveyance is void, if made to any. 
but him in Rev'n or Rem'r, and wholly ope- 
rates by drowning the particular Eſtate in the 
Rev'n, &c. But if ſuch Leſſee grant his E- 
ſtate to one of them, the other ſhall have 
no Advantage thereof. If two Jointenants 
make a Leaſe L. Rem'r to one of them in 
Fee, this ts a good Grant of the Rem'r from 
one to the other. 


After the Jointure has been ſever'd by the | 
Leife of one Jointenant, if the Leſſee die in 


the Life of both Jointenants, they become 
Jointenants again; but if either of them die 
before the Leſſee, and his Part deſcend to- 
his Iflue, Cc. the Jointure is gone for 
ever. 

If one Jointenant make a Leaſe for his 
own L. and die, there ſhall be no Survivor, 
tho' the Leaſe that ſevered the Jointure be 
determined by his Death. 1. Becauſe at the 
Time of his Death the Jointure was ſever'd. 
2. Becauſe, Regularly there muſt be equal 
Benefit on both Sides; but in this Caſe it is. 
clear, that if the other Jointenant had died, 
there could have been no Survivors. 


A Releaſe by a Jointenant to one of his- 
Companions only enures by Way of Mit- 


ter le Eſtate, and if a Joint Eſtate be made: 
to Husband and Wife, and a 3d Perſon, 
and he releaſe ro the Husband only.” the 


Husband alone hath his Moicty, and if he 


releaſe to the Wife, the hath the whole 
Moiety 
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Moiety of the 3d Perſon, and the Husband | 


hath nothing therein but in her Right. But 
a Releaſe by a Jointenant to all his Com- 
panions, enures not by Way of Mitter le 


Eſtate, as to moſt Purpoſes; for they to 
whom the Releaſe is made are ſuppoſed to 


be in from the firſt Feoffor, and ſhall de- 
raign the Warranty Paramount. 

Same Releaſes enure by Way of Mitter 
le Droit, as a Releaſe by a Diſs ee to one of 


his Diſs ors, which by the Delivery of the 


Deed veſts the whole Inheritance in the 
Releaſee, and deveſts the Eſtate of the other, 
becauſe he came to it merely by Wrong. 


But if there be two Uſurpers, a Releaſe b 


the rightful Patron to one of them enures 
to both, for they come not in merely by 
Wrong, but by the Admiſſion and Inftitu- 


tion of the Biſhop, which are judicial Acts. 
And ſome Releaſes enure by Way of Ex» 


tinguiſhment ; as if a Diſs or make a Feoff- 


ment to two, or a Leaſe L. Rem'r in Fee, 


and the Diſs'ee releaſe to one of the Feof- 
fees, or to the Leſſee L. 


A Rent may be reſerved on Releaſes that 


enure by Way of Mitter le Eſtate, but not 
on thoſe that enure by Mitter le Droit, or 
Extinguiſhment. 5 

Ten'ts in Common may be ſuch by Title 
of Preſcription. 

In all Actions real or mix'd, Tent's in 
Common ſhall fever, becauſe their Titles 


and Eſtates are feveral ; but Jointenants 


ſhall join, becauſe their Titles and Eſtates 


are joint. A. B. and C. are Jointenants, A. 


aliens 


194. 


+. 
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aliens to B. and then B. and C. are diſſeis d, 
they ſhall join in an Aſſiſe for the two 
Parts, and B. alone ſhall have one for the 
Third. If Parceners being in by divers 
Deſcents be diſſeis d, they ſhall join in an 
Aſſiſe, for they are Parceners as their Mo- 
thers were, and as one Heir to their com- 

mon Anceſtor. 5 | 
If two Ten'ts in Common join in a Gift 
T. or Leaſe L. reſerving 20 3. or a Pound of 


* 


197. Pepper, or any other ſeverable Rent, and 


be diſſeiſed, they ſhall not join in an Aſſiſe, 
but each of them ſhall have one for a Moie- 
ty of the Rent; for as the Rev'n 1s ſeveral, 
the Rent incident thereto is ſeveral alſo. 
But the Plaint muſt be, de Medietate Vi- 
ginti Solidorum, &'c. not de Dimidio, or 
I0s. Cc. But if a Thing entire, as a 
Horſe, Cc. be reſerv'd, they muſt of Ne- 
ceſſity join in an Action for it, for one 
can't make a Plaint of the. Motety of a 


9 1 wes Horſe, They ſhall alſo join in a Quare 


#1 


Impedit, and Writ of Right of Ward, and 


. er wile Raviſhment of Ward, and if one of them 


releaſe to the Defendant, the other ſhall take 
Benefit thereof and recover the whole; for 
ſuch Actions are partly real, and there- 
Jore the Releaſe of one ſhall not bar the o- 
ther. They ſhalt alſo join in Detinue of 
Charters, and if one be Nonſuit, the o- 
ther ſhall recover. It is ſaid, that they 
/ ſhall join in Warrantia Carta, and ſever in 
Voucher. 
If two Tent's in Common grant a Rent 
of 20's. out of their Land, the Grantee 


ſhall. 
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ſhall my 2 * — 3 for 5 
Grants ſhall be taken moſt ſtrongly againſt 
themſelves, and (hall enure n, i Re- 
ect of their ſeveral Intereſts; but if they 
reſerve 20 5. on a Gift, or Leaſe made by 
them both, they ſhall have but one Rent of 
205. . | . 

Ten'ts in Common fhall join in Actions 198. 
Perſonal, as Treſpaſs, Account againſt their 
Bailiff, and ſuch Actions ſhall ſurvive; 
and if they bring a Quare Impedit, and fix 
Months paſs, and one die, the Writ ſhall 
not abate, tho it be partly real, becauſe, if 
HO this Wrong would be remedi- 
els. | 

If three Parceners recover Land and Da- 
mages in Mortanceſtor, and one of them 
die, her Iſſue ſhall have Execution, not on- 
ly of the Land but alſo of the Damages, 
as Acceſſary to the Land, and yet the 
Words of the Judgment are joint, viz. to 
recover Lands and Damages; but if the \ 
three Siſters had ſued Execution of the Da- 
mages by Elegit, and one. of them had 
died, the Land taken in Execution would 
have ſurvived to the other, as 4 joint Chat» 
tel veſted in them. If (a) the Aunt and (a) Vide 
Niece join for Waſte done in the Siſter's ſupra 94- 
Life, the Aunt alone ſhall recover Dama- | 
ges, becauſe they are given in reſpect of the 
Privity which is Perſonal, If Ten'ts in 
Common. make a Leaſe Y. reſerving Rent, 
they ſhall join in an Action of Debt for. 
it, for that is grounded on the Contratt 
which is Perſonal, but ſever 1a Avowry, for 
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the Diſtreſs is made in reſpet of the Revn D 
which is in Common. | ha 
199. There may be Ten'ts in Common of Har 
Chartels real or perſonal, entire or ſeveral, th 
as Leaſes V. Wards, Horſes, Oc. as when 
any of thoſe who were Jointenants-of them 
grant over their Intereſt to a Stranger, the 
Grantee and the other are Teu'ts in Com- 
nion. 

When a Waif, Cc. or Eſtray, falls to 
them who have a Manor in Common, or 
Land eſcheats to them, they are Ten ts in 
Common thereof. | | 

Ten'ts in Common of a Term can't join 
in Ejectione Firmæ, or Quare ejecit infra Ter- 
minum, becauſe theſe Actions concern the 

Right which is ſeveral. If two be poſſeſs' d 
in Common of a Term for Years of Land, 
or of any other ſeverable real Chattel, and 
one eject the other by driving off his Cattle, 
or not ſuffering him to occupy, the other 
ſhall have Ejectment and recover Damages 
againſt him for the firſt Entry, but not for I th 
the mean Profits. But if one of them only ILi 
take the whole Profits, he does not eject the I ba 
other thereby, nor can the other have Treſ- NG! 
paſs againſt him, for each of them may oc- 22 
cupy the whole, per My & per Tout, And II. 
if two be poſſeſs d in Common of a Chattel NP: 

perſonal, or an entire real Chattel, and one I ſh 
200. take it out of the other's Poſſeſſion, he has I ſn 
no Remedy but to take it again when he to 
fees his Time. N 

If there be two Ten'ts in Common of a IW. 
Park or Dove-Houſe, and one of them de- Nor 
ſtroy all the Deer, or take all the old 

| | | Doves 
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Doves and deſtroy the Flight; or if two 
have Land and Meer- ſtones in Common, 


and one of them carry them away; or if 


they have a Folding in Common, and one 
diſturb the otherfito erect Hurdles; in all 
theſe, Cates Treſpaſs quare Vi, Tc. lies. 

If two ſeveral Owners of Houſes have a 
River in Common, and one of them cor- 


rupt it, the other ſhall have an Action on 


the Caſe. If one be willing to repair a 
Houſe which -he holds in Common, or 
jointly with another, he may have a Writ 
de Domo Keparanda againſt him. But one 


— or Ten't in Common could not 


ave an Action of Account againſt the 


other before 4 & 5 Anne 16. unleſs he were 


his Bailiff. But by that Statute they and 
their Executors, and Adminiſtrators, may have 


an Account againſt the others as Bailiffs, for 


receiving more than their Proportion, and 
againſt their Executors and Adminiftrators. 


If Land be given to two for Life, and to 


the Heirs of one of them, and Ten't for 
Lite do Waſte, he that hath the Fee can't 


. bg 


have an Action of Waſte on the Statute of 


Glouceſter, but he may have one on W. 2. 
22. which enacts, That if there be two 
Ten'ts in Common of a Wood, Turbary, 
Piſcary, Cc. and one do Waſte, the other 
ſhall have a Writ of Waſte, and the Waſter 
ſhall have Election before Judgment either 
to have his Part in certain aſſign'd to him 
by the Oath of 12 Men, (and then the Place 
waſted ſhall be aſſign'd for Pact thereof,) 


or to grant that he will tee no more 7 
f the 


9 


A 


4 


ö 
| 
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the Future than his Companion ſhall ap- 
prove of. This Act by Conſtruction extends 
to Jointenants, not to Parceners, becauſe 
they might have the Writ de Partitione Fa- 
cienda. 8 | | 

If one plead a Leaſe, Gift, or Feoffment 
of Tenements which lie in Livery, or a 
Grant of Things which lie 1n Grant, he 
ſhall conclude virt ute cujus fuit inde Seifitus, 
but he that pleads a Leaſe V. of Land, ſhall In 
ſay, virtute cujus Intravit, & fuit inde Poſſeſ- Nd; 
ſionat us, for a Man is not poſleis'd by Force ele 
of ſuch Leaſe before Entry. | 
One 2 can't infeoff the other, 
for one has no Freehold diſtinct from thate 
of the other, but one may releaſe to the 
other, and by ſuch Releaſe the whole ſhall 
weſt in the Releaſee, ſor they both claim 55 
the joint Words of the ſame Conveyance; 
which Words, if they be void as to one at firſt, 
or ceaſe to have any Effect as to him by Matter Ine. 
ex Poſt facto, are ſufficient to veſt the whole in Na 
the other. One Ten't in Common may infeoff pr, 
the other, but can't releaſe to him, for their (1 
Eſtates are as diſtinct as if they were ſeverally 
eis d of ſeveral Lands, One Parcener may 
Releaſe to the other, for they have an en- 
tire Fee as they take it as one Heir to the 
Same Anceſtor, and one may infeoff the o- 
ther, becauſe their Eſtate is ſeveral, as it is 


Jeverally deſcendible to their reſpective Iſſues. 


oc. 


orf 


Of Eftates upon Condition. 
7 Y a Condition, as it is generally taken 
O in this Chapter, is underſtood a Qua- 
ity annexed to the Realty by him that has 
n Eſtate, Intereſt or Right therein, 
hereby an Eſtate may be defeated, or en- 
arg'd, or created upon an uncertain Event, 
k Conditions, tome are implied in Law, 


dthers are in Deed, viz. expreſly contained 


the Deed by which an Eſtate is convey» 
d; as when the Feoffor, Donor, or Leſſor, 
elerves a Rent payable at ſuch Feaſts, on 
ondition that if it be behind at the Day 
ff Payment, or a Week after, ©. that then 
je ſhall re-enter into the Whole, or Part; 
n this Caſe, if it be not paid at or before 
e Time, he (hall re-enter according to 
he Purport of the Condition, and defeat 


:Mhe Eſtate of the Feoffee, Cc. 
There can be no Re- entry for Non-pay- 


ent of Rent without a Demand upon the 
and; for the Land is the principal Debt- 
r, and the Rent iſſues out of it, and in 
Aſſiſe for the Rent, the Land ſhall be put 
1 View ; and an Eviction of the Land 
victs the Rent, and the Perſon of the 
coftee ſhall not be afterwards charged. 

The Demand muſt be made on the moſt 
zotorious Part of the Land; as if there 
ce a Houſe, it muſt be made at the Fore- 
oor thereof; if the Feoffment be of a 


ood only, it muſt be at the Gate or 


igh-way, or other .moſt notorious Place; 

two Places are equally notorious, it 

jay be made at either of em. If * 
7% 


8 
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it was void. If it be reſerved payable at a 


nient Time before the Sun-ſetting of the 


he 


S® 
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be reſerv'd to K. payable at K.'s Receipt 
at Weſtminſter, yet if he grant over the 
Rev'n, the Grantee ſhall demand it on the 
Land. If the Rent be demandcd at a 
Place not the moſt notorious, and in Plead- 
ing a Demand be alledged at the Houſe, 
the Feoffee may traverſe the Demand, for 


— 


Place from the Land, yet it is Rent, and 
mult be demanded at the Place appointed, 
obſerving the ſaid Rules concerning the 

moſt notorious Place. The Time of De- 
mand appointed by Law, is ſuch a conve- 


laſt Day of Payment, that the Money may 
be numbred and receiv'd, and yet the Rent is 
not due till the laſt Minute of the natural Day, 
before which Time, if the Feoffor die, his Heir, 
not his Executor, ſhall have it. And if the 
Feoffee tender the Rent to the Feoffory upon 
any Part of the Land at any Time of the 
y, and the Feoffor refuſe to receive it, 
ſhall not take Advantage of any De- 


mand for the Rent on that Day. 

The Reaſon why the Law is ſo punctual in 
theſe Caſes, in appointing 4 certain Time and 
Place, is, That the Feoffee may not loſe his 
Land, by being ſurprized with an unexpected 
Demand, and the Feoffor may be at a Cer- 
tainty, either to have the Rent, or his Land 
again for Default of Payment, But if a 
Rent be granted payable at a certain Day, 
and if it be behind and demanded, that 
the QUrantee ſhall diſtrain, he may de- 

mand after the Day to enable himſelf to 
diſtrain. 'n 

Ce 
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pt Regularly the Feoffor re- entring ſhall 
be ſeis d of the ſame Eftate he had be- 
he ore the conditional Eſtate was made; 
yet if one ſeis'd in his Wife's Right make Ii N, 
d- Feoffment on Condition, and die, and "oy | 
Wis Heir enter for the Condition broken, + | 
us Eſtate preſently vaniſhes, and veſts in 
the Wife, for it is impoſſible that he ſhould 


e ſeiſed as the Feoffor was in Right of the | 
wy ife. If ceſtupque Ule before the 27 H. . * 
ke . o. had made ſuch Feoffment and re- 


-ntred, the Eſtate would have been Wholly 
e- En him, and yet before the Fegffment he 
he Had only an Uſe, for by the F ent the 

ay Privity between him and the Feoffees was 

„ {wholly diſſolv'd. If Ten't in ſpecial I. 

make ſuch a Feoffment, and then his Wife 

die without Iſſue, and he re- enter, he be- 

he ſomes Ten't in Tail Apres. Such Feoff - vide ſupra 
nent of Land holden by Homage Anceſ- 159. | 
FEA 8 5 ——— B. 3 — uE 7 
: roys the Privilege, becauſe by the Feoft- Leu 
. the Continuance of the Preſcription . | 
or Cuſtom is interrupted. Lord ſeis d of 
Rent, grants it on Condition, Ten't attorns, 


* he Condition is broken, he may diſtrain, 

his ut cant have ( Aſſiſe without a new (a) Contra 

Ted deiſin, ; Ten't T. makes a Feoffment on 4Rep. 9. b. 

r- Condition, and dies, the Condition is bro- „ —_ 
and Nen, his Iſſue enters, if he be within Age Hs felly 4 n 
De ſhall be remitted, but if he be of full t 9 
ay, be, he ſhall not, for by his Entry, in 

hat i </pec# of the Condition deſcended to him 

de- Heir in Fee, he waives his Title as 


eir in T, by Force whereof he might have 
ecovered in Formedon, Ten't L. _ 
| luc 
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ſuch Feoffment, and re- enters for a Breach, 
he ſhall be Teu't L. again, but ſubject to 
the Forfeiture; for the Le ſſor s Right of Re- 
entry, once veſted in him fir the ſame, ſhall 
not be Inſt by the Lefſee's Re- entry for the Con- 
dition broken. | | 
One may reſerve Rent on Condition 
203. that if it be behind he ſhall re. enter and 
,” hold the Land till he be ſatisfied, or paid 
the Rent behind; and in this Caie, if all 
or Part of the Rent be unpaid at the Day, 
he may re-enter, but when- ever the Feoffee 


pays, or 45 on the Land all the Ar- 


A fon fs e $ID nd Eee EE a Sh 


rears, hay enter again. And Norte,  . 
That tho The Feoffor accept Part of the t 
Rent, he may enter and hold the Land 
till he be paid the Whole. The Feoffor ; 
by his Re-entry gains no Freehold, but Ne 
an Intereſt by Agreement of the Parties toll , 
take the Profits in Nature of a Diſtreſs. t 
| Therefore if one had made a Leaſe L. on I y 
ſuch Condition, and re-enter d for Non- | © 
. payment, he could not have had an Action Ne 
| (s) Vide of Debt for the Rent before (a) 8 Qu. A. Þ 
_ fopra 72. for ſuch Re-entry defeats not the Leſlee's lf 1; 
Wt, Freehold. . 1 
When the Feoffor or Leſſor, &c. re-enter lf {; 
by Force of ſuch a Condition, the Profits R 
ſhall not go in Part of ſatisfaction ; but if I 41 
the Words were, that he ſhould hold the j: 
Land till he be ſatisfied thereof, the Profits 0 
ſhould be accounted Parcel of the Satisfac- | 
* tion, and during the Time that ſuch Leſſor 
takes the Profits, he ſhall not have Debt for | +} 
the Rent in Satisfaction whereof he takes | 
the Profits. 5 1 
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If a Feoffment be made to B. and his 
Heirs, ſub Conditione quod idem B. ſolvat Talem 
Redditum, Cc. or Proviſo ſemper quod idem 
B. Solvat, Gc. or ita quod idem B. Solvat, Cc. 


in theſe Caſes the Feoffor may re-enter ſor 


Non-payment, tho it be not expreſſy ſaid 
in the Deed that he may re-enter. If a 
Man make a Leaſe Y. by Indenture, pro- 
vided always, and it 1s covenanted and a- 
greed between the Parties, that the Leſſee 


ſhall not alien, this is both a Condition 


and Covenant. 55 1 

The Word Proviſo ſometimes amounts to 
a Limitation or Qualification, and ſome- 
times to a Covenant. | 

Theſe Words in a Deed, Qod ſi contingat 
Redditum Prædictum à retro jore, give a Re- 
entry, if a Clauſe of Re-entry be added, 
not without it. But the other Words of 
themſelves make the Eſtate conditional, and 
yet it is uſual for the Satisfaction of the 
common People to add a Clauſe of Re— 
entry, as it is common to put a Clauſe of 
Diſtreſs into a Leaſe after the Reſervation of 
Rent; but que Dubitationis Cauſa tollendæ in- 


ſeruntur, non lædunt Communem Legem; there- 
tore, tho' the Diſtreſs be reſerv'd, if the 
Rent be unpaid a Weck or a Month, yet 


the Leflor may diſtrain the next Day after 
it is due, for the Words are Affirmative, and 
1cſtrain not the Law. | 
Ifan Annuity of Rent be granted pro nd 
acri Terre, or pro Decin;is, or Conſilio, and 
the firſt be loſt, or the laſt denied, the Annut-= 
/ cealcs, for it is executory, and parily in 


Action, and can't be taken by the Grantee nun- 


out 
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out Payment by the Grantor, and the Lam will 
not compel the Grantor to pay it when the Con- 


ideration for which it was granted ceaſes. 


But ſuch Words make not a State in Land 
conditional, for it is executed. 


Yet if a Woman make a Feoffinent to a 
Man upon account of an intended Marriage, 
which is called a Feoffment, cauſa Matri- 
monii Prælocuti; as if the gives Land with 
ſuch Intent to a Man, »hom ſhe ingages her- 
I to marry, and his Heirs, to aſſure him of 
her Faith and Conſtancy, and the afterwards 
marry him, or he refute to marry her, or 
if ſhe give Land to anot her to re- inſeoſf her and 
ſuch a one whom ſhe intends to marry, who af- 
terwards refuſes to marry her, (he may enter. 
But ſuch a Feoffment by a Man to a Wo- 
man is not conditional without apt Words 
of Condition; but in the former Caſe the 


Fa favours the Modeſty of Women, which 
Teltrains'em from asking Advice of Coun- 


{cl in Caſes of this Nature. 
One gives Land in Fee, ea Intentione, that 
the Feofftee does ſuch an Act, or ad Facien- 


Aum, or pro Faciendo, or ad Propoſitum, yet 


ſuch Wards make not an Eſtate conditional, 
except in the Caſe of the K. or of a Will. 
But a Leaſe Y. is aan co{1ditional by ſuch like 
Claules as thele, viz. ad he ſhall or ſhall 
not do fo or fo, on Pain of Forfeiture, Cc. 
If 4 make a Feoftment on Condition 
that on Payment of to much Money he 
{hull re-enter, this is call'd a Feoffinent in 

Mortgage. „ a 
If tuch Feeffinent be made, on Condition 
that if the Feottor pay ſuch a Sum at a cer- 
8 taln 


woes 
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tain Day, he ſhall re-enter, and the Feoffor A. les, lis l. 
die before the Day, yet if the Heir pay or ado (20 & 
tender the Sum at the Nay, he may enter, A & x W 
tho the Wards be, if the Feoffor pay; for 4 #22 +8 
the Heir has an Intereſt in Right in- the . 3 
Condition, and all the Intent of the Parties Au 
was, that the Money ſhould be paid at they, ;4;; . ou 
Day, and it is the ſame Benefit to the Feof- tt f 
fee to receive it from the one as from ther 4-41-6759; 
other. So likewiſe the Executors or Admit acer lid 16 
niſtrators of the Mortgagor, or in their? = <4 ©] 


Default, the Ordinary may tender, and ſo en, Za 


* 


may Guardian in Soca ge or Chivalry. And 4 ed: 


if the Heir be an Ideot, any one may do it 3 

for him out of Charity; but in other Caſes s 44 

the Feoffee is not bound to accept a Tender” {> fo. ywed} 
Tcl hg 


by a Stranger ; yet if he do, and the Heir 
or. Mortgagor agree, they may re-enter, for 
omni, Ratihabitio retro trahitur, & Mandato 
equiparatar. 5 | | 

| if a Feoffment be, on a Condition that. if 206. 


the Feoffor or his Heirs pay 20 J. before han 


ſuch a Day, Cc. and before the Day he die «64 g 
without Heir, the Eſtate of the Feoffee aha f & 
ſhall not be avoided; for when a Condition . 1 7 fl 
is poſſible at the Time of the Making the kid of 4 
Eſtate, and after becomes impoſſible by the Ech M W 
Act of God, the Eftate of the Feoffee is un-. 
avoidable, for being executed and ſetiled in- 
him, it can't be defeated but by Matter ſubt :?: 
ſequent, viz. the Pertormance of the Condi- | | 
tion. But if the Condition of a Bong or 
Recognizance be pothble when made, and 
afterwards become impoſſible. by Act of 
God, the Bond or Recognizance is ſav'd, 
for they are cxecutory, and transfer no In- 

O 2 tereſt 
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N tereft, but only give a Right of Action to be 
1 brought in: Futuro, upon the Default of the 
1 Obligor, before which there can no Ad ran- 
tage be taken thereof. If a Feoffment be 
2 el made on Condition to do a Thing that is 
l Halm in ſe, as to kill F.S. the Eſtate of 
"i 1 the Feoffee is abſolute, and a Bond made on 
W275. .,,2 ſuch Condition, is void; for the Eftate ſet- 


4 ml 


ru,. led in the Feoffee ſhall not be defeated, nor 


4 N 
1 : 

1: 
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ball a Bond be forfeited for the Forbearance 


0 - 
; 
L 
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2 792 Ven. of ſuch an Action; and an (a) Obligee is pu- 
. be E n able for taking ſuch a Bond to do a Thing 
. againſt the Law. | | 1 
Ae te FEut if the Condition of a Bond be impoſ- 
1 ui ſible at the Time of the Making thereof, 
. for the Obligor to go to Rome the next 
2 Day, the Bond is ſingle, for it is the ſame 
s as if there were no Condition at all; and a 
Feoffment, on Condition that the Feoffee 
go to Rome on a Day, is abſolute, for the 
Condition is repugnant to the Feoffment: 
But if an Eſtate be to ariſe, or a Duty to 
commence on a precedent Condition, that 
is impoſſible, they can never have Effect. 
None ſhall take Advantage of a Condi- 
tion that is himſelf the Cauſe of the other's 
not Performing it; as if one diſſeiſe and 
hold out by Force the Feoffee, that is by 
Condition bound to re infcoff him; or if 
the Obligee marry the Woman that the Ob- 
i 1:gor is bound to marry. 
1 A Condition in a Feoffinent, that the 


. 
"i 4 

[i . 

: 


eee Peoſſee ſhall not alien, is void, becauſe it is 


1 
"8 
i 


* 
. 
15 

; 
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e Condition that the Feoffee ſhall not alien, 
* ee "or not take the Profiis, is good. 5 
e en, beef A e The SA . bee u 
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If the Husband be bound to infeoff his 
Wife, the Condition is void, and the Bond 


good; but if he be bound to pay Money 


to the Wife, that is good. | 
In alt Cafes of Condition for Payment 


of a certain Sum in Grofs, touching Lands, 


if a lawful Tender be once refuſed, he that 
ought to pay it is diſcharged for ever. But 
this is to be underſtood when a Feoffment 


is made with Condition of Payment of Mo- 


ney in Nature of a Gratuity; for if there 
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207; 


were a Debt precedent for the ſecuring Co. L. 209. 


whereof the Feoffment was made, tho' the 
Feoffee refuſe to accept it, yet he may have 
an Action of Debt for it. | 


A Tender may be made in Foreign Mo- 
ney current by Parliament or Proclamation; 


and it is ſufficient to tender it in Bags with- Co. L. ace. 
out ſhewing or telling it, for it is the Part a 


of him that is to receive it to put it out and 
teln. | | 

If A. be bound in 1001. with Condition 
of Payment of 50. at a Day to come, and 


he tender the 5ol. at the Day, he ſaves the 


Penalty; yet if he plead the Tender and Re- 
fuſal, he muſt alſo plead that he is yet rea- 
dy to pay the Money, and tender it in 
Court, tor the Money tendred was Parcel 
of the Sum contain'd in the Obligation, and 
the Tender ſhall be intended to be made to ſave 
the Penalty: But if the Plaintiff take Iſſue 
on the Tender, and that be found againſt 
him, he loſes the Money for ever for his 
falſe Plea, And if the Condition of a Bond 
be to do a collateral Act, and the, Obligee 
refuſe to accept a Tender thereof, the Obli- 


Q 3 „ 


(s) Contra 
Dy. 24. 


pl. 154. 


208. 
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gor is diſcharged for ever. And if A be 


bound in 100 Quarters. of Wheat for the 
Delivery of 50, and tender the 50 at the 


Day, he ſhall (4) not plead Uncore Priſt, 
for they are bong Peritura, and it will be a 
Charge to keep em. If Obligee or Conuſee 
make a Defeaſance of a ſingle Bond or Sta- 
tute, on Condition of Payment of a leſſer 
Sum at a Day, and the Money be tendred 
at the Day, the Obligee or Conuſee have no 


Remedy either for the Sum in the Bond, or 


Defeaſance. For the Force of the Bond is talen 
off as long as the Defeaſance continues in Force, 


which muſt be till there be a Default in him to 


whom, it was made; nor can an Action be 


brought on the Defeaſance, which only Jrees the 
Parity from an Action, &c. but does not of it 


ſelf give another. If Obligor be bound to 


1nfcoff the Obligee, and he make a Leaſe, 
and Releaſe to him and his Heirs, by this 
he ſuffic iently performs the Condition. 

I a Feeffment be made on Condition, if 
the Feoftce pay on ſuch a Day io much Mo- 
ney, that then he ſhall have the Land to 
him and his Heirs; this Condition is void, 


for he had a Fee by the Words precedent, 


but if theſe Words be added, that if he do 


not pay, Cc. that chen the Feoffor may re- 
enter, this makes the Eſtate conditional: 
And if the Feoffee before the Day make a 


Feoftment, either the firſt or ſecond Feoffee 


may pay 1t at the Day; the firlt, becauſe he 


1s privy to the Condition ; the ſecond, be- 
cauſe he, has an Intereſt in the Condition 
tor the Safe-guard of his Tenancy. : 


If a Feoffment be made on 3 | 
that 


„„ ww Wn, . wm, AP „  » ri. jm, v0 ww ome 
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that if the Feoffor pay ſuch a Sam he ſhal! 
re-enter, without hmiting a Day, the Law 
appoints the Payment to be at any Time 
during his Life, for the Feoffee can be at no 
Prejudice by the Feoffor's being allowed ſo long a 
Time for Payment of the Money, becauſe he has 
the Land in the mean while in Satisfaction 
thereof. Vet if he dies beſore he pays it, his 
Heir can't perform the Condition, becauſe 
the Time limited by Law is expired. If-the „ 4, c H 
Condition of a Bond be to do a tranſitory i «Hu 
Act, (i. e. an Act which may be done in any. bp 7 
Place,) or a loral Act which may be done in eee 
the Ablence of the Obligee, it muſt be done? «1% 440 
preſently, 4. e. in convenient Time, for that“ ppt 2 
15: moſt for the Advantage of the Obligee, and eee, e, A 
Deed is taken moſt ſtrongly againſt him that | 
makes it; but if the Concurrence of both be 
requiſite, the Obligor has Time during Lite, 
unleſs he be haſtened by Requ eſt. | 

If an Oblicor or Feoffee be by Force of 
the Condition of a Bond or Feoffment to 
pay Money, or make a Fecffment to a 
Stranger, they muſt do it preſently, and 
mult give Notice to the Stranger, and they 
ſhall not ſave the Condition ty making a 
Tender thereof, if the other reſuſe to accept 
of it, ſer nhere one undertakes 0 do an Att 10 
a Stranger, he muſt at his Peril take Care of the 
Per jon ance of it. Put if a Mortgagor or his 
Heir. & c. tender the Redempticn- Money to 
the Mortgagee on the Day, and he refuſe to 
acccpt it, the Mortgagor may re-enter. In 
like manner an Obligor beurd to infect 
the Obligee, ſhall ſave the Bond by Ter.der 
and Refuſal, If the Fecffee be by Condition 


4 to 
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to make a Gift T. or grant a Rent Charge 


to a Stranger, and he make a Tender, and 


he other refuſe it, the Feoffor ſhall not re- 


enter, for it was intended that the Feoffee 


ſhould have ſomething in the Land, which 


E by Re entry of the Feoffor he would loſe: 


But if he were to make a Feoftment to a 
Stranger, and he tender it to him, and the 
Stranger refuſe, the Feoffor may re-enter, 
for in ſuch Caſe he is merely deſigned as an 
Inſtrument to convey the Land to another. 

If A. be bound to B. that C. ſhall infeoff 
D. C. has Time during bis Life to do it, 
unleſs he be haſtened by Requeſt, and if C. 


make a Tender thereof, and D. refuſe, the 


Contra 


Perk. 7 56. 


Co. L. 211. 
a. 


Co. L. 208. 
b. 


Bond 1s ſaved; for the Obligor undertakes 
not to do any Act himſelf, but his Intent 
is to engage for the Readineſs of a Stranger 
to do an Act to another, who ſhall be intend- 
ed to be a Friend of the Obligee, and under his 
Influence. But in the ſaid Caſe, if the Con- 
dition were, that C. ſhould inſeoff D. on 
ſuch a Day, C mult ſeek D. and give him 
Notice thereof, and requeſt him to be cn 
the Land at the Day. . 

Sometimes in reſpeRt of the Nature of 
the Thing to be dane, the Obligor has not 
Time during his Life; as if the Condition 
of a Bond be to grant an Annuity to the 


Obligee, payable yearly at Eaſter, the Grant 


mult be made before the next Feaſt of 
E aſter. . "= 


A Condition requiring the ſole Labour of 


the Feoffor or Obligor, or a Stranger, as to 
go to Ke, & c. may be done at any Time, 
nor can it be haſtened by Requeſt, - 
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If the Feoffee in Mortgage die before the 
— of Payment, the Money ſhall be paid 210. 
to his Executors, not to his Heirs, unleſs 
they be nam'd ; but if the namd, the 
Payment_can't_be made to the 
for Deſignatio unius eſt excluſio alteriuß. If 
the Payment be to be made to Executors, 
and they agree before the Money is paid to 
repay Part, ſuch a Mock- Payment is no 
Performance of the Condition. If the Con- 
dition be, that the Feoffee ſnall pay to the 
Feoffor, hig. Heirs or Aſſigns, he may pay „ 
to the Executors of the Feoffor, for they are (So e 
bis Aſſigns in Law, and he can make nb Aſ. 4110.2: vir 
ens in Deed of the Money or Condition; but if 4.9 d. E R 
. be, that the Feoffor ſhall pay 4 -< + — | 
to the Feoffee, his Heirs or Aſſigns, it can't {ot oo 422 
be paid to the Executors of the Feoffee, but 2. 1 | 
his Aſſigns ſhall be taken in the natural. 
Senſe of the Word for his Aſſigns of tlie 4 
Land; and where there may be Adigns 1n- 
Deed, the Law will not ma | 

onſtruction, and in that Caſe it may be 
paid To the firſt Feoffee or the ſecond, — 

A Mortgagor or Obligor muſt. on the 
Day of Payment ſeek the Mortgagee or Ob- 
ligee, and tender the Money, Cc. if the 
Mortgagor, Cc. be in the Realm of Eng- 
land; but if he be out of the Realm of 
England, the other is not bound to ſeek 
him there, but ſhall have the ſame Benefit 
as if he had made a Tender. a 

And the Ten't that holds by corporal Ser- 
vice to the Perſon of the Lord; ought to 
ſeek the Lord, Gc. but a Man is not bound 21x, 

a 1 5 O 3 | : to wy 
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q 212. 


(if it be ſuch 
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to tender Rent any where but on the 


Land, ] 4 „ 4 

If one be by the Condition of a Bond or 
Feoftment to pay ſuch a Sum at a certain 
Place or any Time during his Life, he ought 
to give Notice when he will pay it, and if 
he tender it according to ſuch Notice, or if 
at any Time he meet the Obligee or Feoffee 
at the Place and tender the Money, he ſaves 


the Penalty, Cc. 


If a Condition be broken by Non-pay- 
ment of Rent, the Feoffor may either enter, 
or it he have had Seiſin of the Rent, he may 
bring his Aſſiſe, or he may diſtrain for it, 
Rent to which a Diſtreſs is 
annex d,) but after he has brought an A ſſiſe 
or taken a Diſtreſs, he can't after enter for 
that Breach ; fo if he accept a Rent due at a 
Day after, for theſe Acts afhrm the Leaſe to 
have had a Continuance after the Breach of 
the Condition. But he may receive and 
acquit the Rent, he Non-payment whereof 
was 4 Breach of the Condition, and then en- 
ter; but this muſt be under ſtood of a Rent re- 
feru'd on a Leaſe T. nhich may be received as 4 
Debt due on the Contract, but Rent reſerv'd on 
4 Leaſe L. could be no otherwiſe due but as 
Rent, b:fore the 8 Qu. Anne, and therefore 4 
Receipt thereof diſpenſed with the Condition for 
the Time. | 
It is moſt adviſeable to appoint the Mo- 
ney to be paid at a certain Time and Place, 
and then the Feoffor is not bound to ſeek 
the Feoffee in any other Place, nor to be 
there longer than is compriſed in the Inden- 
ture; nor is the Feoffee bound to receive it 
in 


— 
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Estates upon Condition. 299 
in any other Place: But if he receive it at 
another Place, or before the Day it is ſuffi- 
client. | ; 

If the Condition be to pay fa much Mo- 
ney, and the Feoffor pay to the Feoffee a a 
Horſe, or give him a Statute, or a Bond, or 
pay Part in Money, and be allowed for the 
reſt upon Account, in Conſideration of a 
Debt due to him from the Feoffee, or give 
any other Thing in Satisfaction of the Mo- 
ney, and the Feoffee receive it in full Satiſ- 
faction, this is a good Performance, tho' the 
Thing paid be. not worth the 2oth Part of 
the Money; for the ſole Intent of the Condition 
is to enrich the Feoffee to the Value of ſo much 
as is expreſi d therein, which whether it be done 
in Money, or what he efteems worth the Money, 
is all one in Effect, and leſs Money may be 
paid at another Day or Place in full Satiſ- 
faction of the whole, for perhaps it may be 
more . to the Feoffee than the Payment 
of. the whole at the Day and Place appointed; 
but a leſs Sum can't be paid in full Satif- 


faction of the whole at the ſame Day and 


Place, for it is apparent, that a leſſer sum 4 
can't be a full Satisfaction of a greater; yet | 

a Receipt of Part, and an Acquittance un- 

der Seal, in full Satisfaction ot the whole, is 

{ufficient ; becauſe the Party by his Deed 
acknowledges himſelf ſatisfy d of the whole, 

But if the Condition be to give a Horle, &c. 

or do any collateral Act, Money given in 
Satisfaction diſcharges it not; for the Condition 
contain d in the Deed can't be alter'd by parol EY wy * 
Agreement, and the Payment of Money, and , | __ 1 
the giving of a Ilorſe, &c. can't be ſaid to 4 1 # 
| | the 
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the ſame Thing in Subſtance. And if Money 
be to be paid to a Stranger, he can't accept 
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of a collateral Thing in Satisfaction, for it 
| ſhall not be in the Power of a Stranger to defeat 
| the Eſtate of another without 4 Fin Perfor- 
| mance, according to the very Words ; but if 
\. Money be to be paid by a Stranger to the 
Feoffee, he may accept other Things in Sa- 

N tisfaction. : 
| 213. A Man makes a Feoffment on Condition 
that the Feoffee and his Heir ſhall pay a 
Rent to the Stranger and his Heirs, this 1s a 
i good Condition; yet ſuch Payment is not 


c. « fe properly Rent, becauſe it iſſues not out of 


Le Lind, and an Aſſiſe lies not for it; and yet 


ie i if it be not paid the Feoffor ſhall re- enter, 


LE and the Feoffee ought to ſeek the Stranger 
1 4 7 
FED: for the Payment is but of a Sum in Groſs, 
A. ſeiſed of Land joins in a Feoffment with 
B. rendring Rent to them and their Heirs, 
and the Feoffee grants that it ſhall be law- 
ful for em to diſtrain for the Rent, this is a 
good Grant to both, becauſe B. is a Party 

to the Deed. | ; 
And here Note, That Rent, which is pro- 
my Rent, can be reſerv d to none but the 
eoffor, Donor, or Leſſor, or to them and 
their Heirs, yet one may reſerve 20s. to 
himſelf for L. and a Pound of Cumin to 
his Heirs; but if he reſerve rent to himſelf 
x@ his Heirs, it is void as to his Heirs. If 
two Jointenants make a Leaſe by Deed 
Poll, or by Parol, reſerving Rent to one 
of them, it ſhall enure to both; but if the 
Leaſe were by Indenture, it would be good 
to him only to whom it was reſerv d, by: 
| | ca lle 


ene, a tf eee 


eee 


J. avoid it without Entry, and the Grantee 
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cauſe he was privy to the Leaſe, If two Ee 
Jointenants, one for L. the other in Fee, « www gy; (4/4bY 
join in a Leaſe L. or Gift T. rendring Rent, + > 0x53 
it ſhall enure to both. If Leſſor L. and his a PD J 
Leſſee join in a Leaſe L. or Gift I. ren- 5 
dring Rent, it ſhall go to Ten't L. only, du- 
ring his Life, becauſe the Poſſeſſiun is wholly 
derived from the Eſtate of the Leſſee during his 
Life; and at Law, if they had join d by 
Deed in a Feoffment, the Feoffee ſhould 
have holden of the Ten't L. only whilſt he 
had lived, - 8 | 

Note; Secondly, That neither an Entry 21743 
nor Re-entry can be reſerv'd or given toany 
Stranger. But the Heir may take Advan- 
tage of a Condition, whereof the Feoffor 
himſelf could not; as if the Condition be, 
that if the Heir pay 20 s. Cc. that then he 
ſhall re-enter, for the Heir 1s privy in Blood, 


bk 


this was diſinherited by the Feoffment , and 


is 4 particular Exception in Favour of the 

Heir out of the general Rule, for Ca) ſuch () Contra 
Reſervation of Rent or other Hereditament is Hob. 130. 
yoid. | 


A Stranger being Grantee of a Rey'n may 


take Advantage of a Limitation, that pſo 
Facto determines the Eſtate without Entry; 
but at Law he had no Benefit of a Condi- 
tion which determines not the Eſtate with- 
out Entry. LEY TD 5 
A Condition annexed to a State of Free- 
hold, by ſuch Words as theſe, That if the 
Party do ſo or ſo, that then the Eſtate ſhall 
ceaſe and be void, defeats not the Freehold 
without Entry; but ſuch Words in a Leaſe 


of 
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of the Rev'n might always take Advantage 


- 


thereof; but if the Words were, That the 


| ſhoud have taken Advantage of a Condi» 


Leſſor might re-enter, the Grantee had no 
Benefit thereof before 32 H.8. 
Where the Eſtate is but voidable by the 
Condition, Acceptance of Rent after makes 
it good, but where it is void, it doth not. 
Succeſſors of Biſhop, &c. ſhall take Bene- 


fit of a Condition reſerv d by him; Execu- 


tors or Adminitirators of that reſerved by 
Leſſee V. ceſtuyque Uſe, not his Feoffees, 


tion on a Feoftment made by him. Any 


Grantee of the Rev'n may have Benefit of a 


Condition in Law. 

And by 32 H. 8. 34. every Grantee of a 
Rey'n may take Advantage of a Condition 
reſerv d or a Leaſe, which Statute has been 
thus expounded. 1 

1. That it extends to the Grantees of a 
common Perſon as well as of the K. and to 
the Grantees of the K.'s Succeſſors, tho' the 
King only be named: But not to Grantees 
of Rev'ns on Gifts J. for the Word in the 
Statute is Leſſees. | 
2. But it extends to Aſſigns of. Part of 
the State of the Rey'n, as when the Rev'n 
on a Leaſe L. is granted for L. or a Rev'n on 
a Leaſe V. js granted for V. becauſe the Act 
ſpeaks of Executors of the Gramtees; but not 


to Aſlignees of the Rev'n of Part of the Land; 


5 Rep. 54, 
$5» 


1n. which Caſe the Condition being entire, 
and againſt common Right, is deſtroyed; 
except the K.'s Caſe, in whom the Conditi- 
tion ſtill remains, [:ho' he have granted Part 
of the Rev n, jor ſo mach as remains in ow, 

al 
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but the Grantee ſhall not take Advantage of Ss 
it:] And in the Caſe of a Subject, the Con- 
dition may be e wa by Act of Law; 
as when Part of the Rev'n goes to the Heir 4 
at Law, and the other to the Heir by Cuſ- 
tom of Borough Engliſh. 

3. A Power of Revocation may be extinct 
as to Part, and remain for the reſt ; for it 1s 
in Nature of a Limitation, not of a Con- 7 
dition. ff. | 

4. When Attornment was neceſſary, the 
Grantce could not take Benefit of the Con- 
dition without it. HER 

5. The Statute extends to Bargainee, or 
any other that comes in by Execution of the 
Ute to the Poſſeſſion, tho they be not in the 
per by the Bargainor, Cc. for the Act ſays, 
Aſſignees to and by; but it extends not to 
Lord by Eſcheat, or claiming by Reaſon of 
Mortmain. e 

6. Bargainee, &c. can't take Benefit of a 
Condition without giving Notice to the 
Leſſee. CITE SIN 

7. The Condition muſt be for doing 
ſomething incident to the Rev'n, or for the _ 
Bencfit of the Eſtate; as for Payment of 
Rent, Repairs, Gc. not for doing any Thing 
in Groſs, tor the Act puts Examples of the 
firſt Sort only. ä 

And by the ſaid Statute, all Covenants and 
Agreements concerning the Land are tranſ- 


jerr'd to the Grantee. 3 2 
If the Rev'n eſcheat, the Lord ſhall di- ſr . 5 
ſtrain for the Rent reierv d, but ſhall not - 4 4 
enter for a Condition broken ; but Guar- r 4 
dian in Socage or Chivalry may. es! eu 
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5 — 


<W ' 


304 
216, 

dition that if the Grantee pay 20s. in the 
two Years, that then he ſhall have Fee, yet 
he ſhall not have Fee by paying of it; for 


T 


217. 
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If Land be granted for two Years on Con- 


tho a Condition encreaſing an Eſtate may be 
by Parol, yet no Freehold can paſs without 
Livery. But if an Eſtate be granted for. five 
Years, and if the Grantee pay 40 s. within 
the firſt two Years, that then he ſhall have 
Fee, or otherwiſe but for five Years, and 
Livery be made, now has the Grantee a Fee 
conditional by Conſtruction of Law, and 
yet the Words ſeem to make the Condition 


precedent; but inaſinuch as the Livery can't 


expect, but muſt give a preſent Freehold or 
none, (for which Cauſe a Leaſe V. Rem'r to 
F.S.'s Heirs is void, ) this ſhall be conſtrued 
a Condition ſubſequent; for the Law will 


often tranſpoſe Words, that a Feoffment or 


Grant may take effect; as if at Chriſtmas an 
Annuity be granted, or a Rent reſerv d on 
a Leaſe, payable yearly at Michaelmas and 
Lady-day ; yet the firſt Payment ſhall be at 
Lady- day, for otherwiſe it would not be paid 


yearly. But if a Thing that lies in Grant be 


granted for Y. with ſuch Condition, the Fee 
ſhall not paſs till it be performed. And the 


K. by Letters Patents may grant Land for V. 
with Condition to have Fee, and it ſhall be 


a precedent one. As to the Authorities that 
ſeem to contradict Littleton, they ought to be 
underſtood thus, That a Leaſe V. was firſt 
made, and afterxrards an executary Grant to 


 Inlarge the Eſtate on Condition, and in ſuch. 
Caſe the Freehold paſſes not till the Condi- 


tion is performed. 
| Ws A Leaſe 


AQ 


ieee, OD EW. UNC OY T5 ow,  D en 


A Leaſe L. is made to a Man and Woman 


on Condition that whichſoever of em ſhall 


firſt marry ſhall have Fee, and they intermar- 
ry, neither of em ſhall have it for the In- 
certainty. A Leaſe L. is made with Condi- 
tion to encreaſe the Eſtate on Payment to 
the Leſſor at a Day, and before the Day he is 
executed for Treaſon, the Eſtate ſhall not 
encreaſe, tho the Condition became impoſ- 
ſible by the Act of the Leſſor. 


— 


He that will take Advantage of a Con- 


dition, muſt enter if he can; if he can't, 


he muſt claim: For a Freehold, whether it 


lie m Grant or Livery, can't ceaſe by Con- 
dition without Entry or Claim, tho' the 


Words are, Proviſo, that if he dont pay, 
Ce. that then the Eſtate ſhall ceaſe and be 
void ; whether the Conveyance were by 
Feoffinent, Bargain, and Sale, or Deviſe, &c. 

But in the Cale above, where a Grant was 


made for five Years on Condition to have 


Fee on Payment of 20. in the firſt two 


Years ; inasmuch as the Fee paſs'd from the 


Leſſor, by Conſtruction of Law, it ſhall be 


revelted by Non performance of the Condi- 
tion, by like Conſtruction, without Entry 
or Claim. So if the Feoffee on Condition col- 
lateral, i. e. not confiſting in Payment of Rent, 
leaſe to the Feoſtor, rendring Rent, and the 
Condition be not performed, the Feoffor thall 
retain the Land, and the Rent is extinct; and 
the Condition being collateral, was not ſuſ- 
pended by the Feoffor's taking the Leaſe, as 


it would have been if it had conſiſted in Pay; 


ment of Rent. So if a Man grant a Rent out 
of his Land on Condition, and it be broken, 
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Covin 16. then he ſhall have it but far two Tears; his n 
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| or covenant to ſtand ſeis'd with Power of 
Revocation, and revoke; in all theſe Caſes 
no Entry or Claim 1s required, becauſe he 
that is to take Benefit of the Condition is 

already in Poſſeſſion of the Land. 
An Eſtate may be ſurrendted on Condi- 
tion: But if Leſſee for 40 Years take a new 
Leaſe for 20, on Condition, Cc. or a Grant 
of the Rev'n on Condition, and afterwards 
the Condition be broken, his Leaſe for 40 
Years ſhall not revive; for it was abſolutely 
extinct by the Surrender, and the Condition 
RY was not annexed to the Surrender, but to 
the 2d Eſtate only. If a Guardian in Chi- 
valry be infeoft'd by the Infant, this makes 
him a Diſs'or, and abſolutely ſurrenders his 
Eſtate, and yet the Feoffment is void as a- 

gainſt the Infant. 

A. makes a Leaſe L. reſerving a Roſe the 
firſt 7 Years: and if he will hold over, then 
reſerving a Rent in Money, Leſſee will not WW") 
hold over, but ſurrenders, in this Cafe, in N 
7 udgment of Law, he had but a Leaſe for 7 of 
cars ab initio, So if one make a Leaſe L. ye 
Vide Bro. and if Leſſee in one Year pay not 20s. that e. 


Freehold determines by Non payment, and [1 
he has it but for two Years. 10 
219. A. makes a Feoffment, on Condition that n 
the Feoffee (hall give the Land to the Feof- I 
for and his Wife, in Special T. Rem'r to the MH 
Heirs of the Feoftor, and the Feoftor dies be- hi 
fore ſuch Gift is made, the Feoffee ought to Ne 

make 1t as near the Intent of the Condition 
as may be, viz, to let the Land to the Wife th 
without Impeachment of Waſte, Rem'r K 
. the 


* 
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e Heirs of the Body of her Husband of 
er Body bogotten, Rem'r to the Husband's 


. tho' it have not the Clauſe of being 


usband for her Life, yet is the Condition 
vell performed, for ſhe receives the Eſtate 


nt 
ds Neſigu'd in Subſtance; and the Omiſſion of the 
o {rivilege of being without Impeachment of Waſte 


ball not give the Heir of the Feoffor, for whoſe 
Benefit it was omitted, a Re-entry, (a) which 
vould defeat the Eſtate of the Wife, 

(Note; This Clauſe, without Impeach- 
nent of Waſte, gives the Leſſee Power to 
ut down Trees, and convert em to his 
wn Ule; but the Clauſe ſans Impeachment 
per aſcun Action de Waſte does not.) . 
If the Fcoffor and his Wife both die, the 


and the Heirs of the Body of his Father and 
Mother begotten, Rem'r to the right Heirs 
of the Husband. And if divers make a Feoff- 
nent, on Condition that the Feoffee ſhall 
re- infeoff em, and they all die before the Re- 
niecffinent, then ought the Feoffor to infcoff 
he Heir of the Survivor, to have and to hold 
o him and the Heirs of the Survivor; and 
in this Caſe the Heirs of the Father (ſhall on- 
ly inherit: But if the Limitation were to the 
Heirs of the Heir, then ſhou'd the Heirs of 


contrary to the Intent of the Condition. 
If the Condition of a Feoffment be, that 
the Feoftce make a Gift 1n Frankmarriage to 
| one 


ight Heirs. And if ſhe accept a State for 


eoffee ought to make the Eſtate to the Iſſue, 


his Mother's Side inherit, which would be. 


* 


ithout Impeachment of Waſte, or if the 
arry, and a State be made to her and her 


220. 


(a) 2 Rep. 
32. a. 


220. b. 


Vide ſupra 
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219. b. 


\ / niteſt Intent of the Proviſo But in the firſt 


- 


220. As 


Y Rroys the Eſtate ſtrictly, yet if the Condi- 
tion be, that the Mortgagor and F. S. pay 


* 
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one not of his Kindred, or an Eſtate in 
Franka lmoine to a Layman; he muſt make 
a State L. in both Caſes: Which is the ſame 

Eſtate which would have paſs'd if the Feoffee 
had uſed the very Words expreſs d in the Condi- 
tion, nor does it appear to be the Feoffor's In- 
tent that the Feoffe ſhould convey an Inheri- 
tance, 

Tho' a Condition that ſaves an Eſtate be 
conſtrued favourably, and that which de- 


10 l. at ſuch a Day, and before the Day the 
Mortgagor die, it is ſufficient if F.S. pay 
it; yet if both be alive at the Day, the 
Mortgagee is not bound to accept of it from 
one only. But if a Leaſe for 20 Years be 
made to two, provided that if the Leſſees 
die within the Term the Leſſor ſhall re- 
enter; if one alien and die, he ſhall not 
enter till both are dead, for that is the mu- 


Caſe the Subſtance of the Condition is that 
ſo much Money be paid to the Mortgagee, 
and when the Act of God makes it im- 
poſſible to be paid by both the Parties 
named, if it be paid by the other, it is 
ſufficient, for it is in Effect the fame 

Thing. . ; 
When the Condition of a Feoffment is 
to re-infeoff, or make a Gift T. to the 
F:offor, or to him and a Stranger, the 
Feoftee has Time during Life to perform 
it, unleſs haſtened by Requeſt ; but if he 
refuſe when reaſonably required by thoſe 
that ought to have ſuch Eſtate, the Feoffor 
- OL 
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pr his Heirs may re-enter. But if it be to 
ake a Feoffinent or Gift to a Stranger, he 
nuſt do it in convenient Time. | 
If the Condition be that the Feoffee be- - 
ore ſuch a Day ſhall re-infeoff the Feoffor, 
and before the Day the Feoffee die, his 215.4 
iſtate is abſolute ; becauſe when the Con- FED 
dition becomes impoſſible, by the Act of 
od, within the Time limited by the mu- 
ual Agreement of the Parties, the Feoffee 
s diſcharged. Sed Q. of this Caſe; for by 


i- he expreſs Intent of the Feoffment, the 
1 elfte is to be but an Inſtrument to re- con- 
* 


wey the Land to the Feoffor, &c. and why 
ould he not take Care that it be perform- 
d before he dies? And in my Lord Clif- 
ford's Caſe, who having Licence to infeoff —_ 
vers of Capite Lands on Condition that 222. 4. K 
hey made to him a Gift T. did infeoff mm 
according to the ſaid Licence, it was ad- 
judged that the Feoffees were bound to 
make the Gift in his Life, for the Licence 
did not extend to the Iſſue; and if the 
Feoffees ſhould make a Giſt to the Iſſue, 
K. might ſeiſe the Land for Default of a 
Licence, and the Land would not be in the 
{ame Plight as it was at the Feoffment: So 
if an Advowſon be granted on Condition 
to re-grant it to the Grantor, the Grantee , 
mult make the Re-grant before the next * 
* WA voidance, or otherwiſe the Grantor would 
- Wloſe the next Avoidance: And why ſhould 
not the maniſeſt Intent of the Parties alſs 
„ the Caſe above, where a certain Time it 
limited, make it neceſſary Jor the Feoffee 
10 re:convey before his own Death; for o- 
therwiſe, 


* 


210 Of Eater upon Condition. 


therwiſe the neglecting to perform the Condi: * 
| tion, which was the ſole Inducement of the 
1 Feoffment, would give bim an abſolute Fee if he 


happen to die before the Time; whereas by per- 
forming it, he ſhould have nothing, 0 

| 221. When the Condition is, That the Feoffee Ml © 
[| ſhall re-infeoff, or make a Gift in Tail, G. Ml © 
| to the Feoffor, and the Feoffee before he MI © 


—— 


performs it makes a Feoffment or Gift in ? 
T. or Leaſe L. or V. in præſenti, or futuro, C 
to another Perſon, or marry, or grant aſl © 
Rent-Charge, or be bound in a Statute. or d 
Recognizance, or become profeſs'd ; in all U 
theſe Caſes the Condition 1s broken, for the : 
I 
© 
tc 


Feoffee has either diſabled himſelf to 
| . make any Eſtate, or to make it in the ſame 
| Plight or Freedom in which he received It; 
| and being once diſabled, he is ever diſabled, 
tho his Wife ſhould die, or the Rent, Cc. 
1 | ſhould be diſcharg'd, or he ſhould be de- G 
1 raign'd, Cc. before the Time of the Recon- MW ©! 
222. veyance. But if the Feoffee be diſſeis d, 0 
| and during-the Diſs in marry, or be bound 
in a Recognizance, and the Wife die, or 7 
the Recognizance be relcaſed before he re- 
enters, the Condition is not broken, be- 


| 5 cauſe the Land was never charged. 0 
[| But tho the Feoffor be diſabled to per- 7 
| form the Condition by Attainder or ſuch L 


like, before the Day; yet if at the Day 
the Diſability is removed, and the Condt- 
tion performed, it is ſufficient, for the Feof- | 
| fee can be at no Prejudice thereby; bat in 1 
| the former Caſe the Feoffee, by incumbring | { 
| 


the Land contrary to the Intent of the Con- 
1 Addition, 


= 


Of Eftates upon Condition. 311 
dition, gives the Feoffor a Right of Ke. entry, 
which 2 | not be of tho 2 Incumbrances g 8 
be af.erwards diſcharged. r 
If a Deed of Feoffment be made with- 223 
out any Condition, and Livery by Force 
of it be made on Condition, nothing paſſes 
by the Deed, becauſe the Condition is not 
compriſed in it, and it is of the ſame Force 
as if no Deed had been made. Before 29 Vid. ſuprf 
Car. 2. 3. If it were agreed between two, 3% 
to make a Feoffinent on Condition for 8 
Surety of Payment of certain Money, and 
the Livery had been made generally to the 
Feoffee and his Heirs, it was ſaid, that the 
Eſtate ſhould be conditional, becauſe the 
Intent of the Parties continued at the Time 
of the Livery, which ſhould be intended 
to be made in Purſuance thereof. 

A Condition annex d to a Feotfment or 223 4 
Grant in Fee, (tho it be of a new Rent,) 
or to the Sale of one's whole Intereſt in a 
Chattel, that the Feoffee or Grantee ſhall 
not alien, is repugnant and void; for ini- 
guum eſt liberis hominibus non eſſe liberam 
rerum ſuarum alienationem: It is allo a- 
gainſt the Benefit of Trade, and would in 
a great Meaſure reſtrain Bargaining ind 
Contracting between Man and Man. But he 
that has a Rev'n may reſtrain his Donee, or 
Leſſee from aliening; and before the Sta- 
tute of Quia emptores terrarum, a Man 
might have made a Feoffment, and have 
added, that if the Feoffze, or his Heirs 
ſhould alie n- without Licence, that they | 
ſhould pay a Fine: And ſome ſay, that he 
might have reſtrain'd the Alienation by 

| Condi- 


n 
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ge, ACOntinue, is good; fo is a Condition in a 
| 3% Feoffment made to a Biſhop, that neither he 


F * here, pt. nor his Succeſſor ſhall alien without Con- 
uf 2 

3 MEA og een N 
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edition not to alien in a Feoftment made to 
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Condition, (as K. may fill do,) becauſe he 
might have reſerv'd a Tenure to himſelf. 
3 | Feoffment of B. Acre, on Condition that 
the Feoffee ſhall not alien W. Acre, is good; 
For it 1s not repugnant to the Feoftment of 
. Acre, becauſe that may be aliened 
without Forfeiture. IF it be the Condition 
of a Feoffment, that the Feoffee ſhall not 
Aanfeoft F. S. and the Feoffee infeoff 7. N. 
on Purpoſe that he ſhall infeoff J. S. tis 
ſaid this is a Breach; for quando aliquid 
prohibetur fieri ex directo, prohibetur Gn 
per obliguum. Whatever 1s prohibited by n 
Statute or Common Law, as Alienations in Ml b 
Mortmain, &c. may be prohibited by Con- 
dition. | NN 
224, A Condition annex to a Gift in T. that 
ww i* Fe 15-4. Neither the Donee, nor his Heir, ſhall diſ- 
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ſent of the Chapter, for the Acts reſtrain'd 
by ſuch Conditions are tortious. A Con- 


a Husband and Wife ſhall reſtrain their 
Alienation by Deed, but not by Fine; for 
that would be repugnant and void : It 1s 
ſaid that ſuch a Condition in a Feoffment 
to an Infant ſhall reſtrain bis Alienation 
during his Nonage. . 

A Leſſor, in Reſpect of big Rex n, may 
by Condition reſtrain his Leſſee from alien- 
ing; and Donor may by Condition reſtrain 
the Power which Ten't T. has by Statute 
to make Leaſes for 3 L. or 21 Y. for quili- 


bet poteſt renunciare juri pro ſe * die 
| * ut 
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he But an Eſtate T. has five eſſential Incidents, 
elf. none of which can be taken away by any 


at WT Condition. 1. To be diſpuniſhable of 
d; Waſte, 2. That the Wife ſhall be endow- 
of ed. 3. That the Husband fhall be Ten't 


ed by Curteſy. 4. That Ten't T. may ſuffer a 


on Common Recovery. 5. That collateral 
ot Ml Warranty, (whether with or without Aſſets, if 


N. made before 4 & 5 Anne 16.) or lineal with 


tis Aſſets, may bar it. 3 
uid If a Gift in T. with a Rem'r in Fee, be 


made to the ſame Perſon, with Condition 
by not to alien, this is good as to the Entail, 
in but void as to the Fee; therefore if ſuch 
on- Donee make a Feoffment, and Donor re- 


enter, ſome ſay that he ſhall leave the Fee- 
ſunple in the Feoffee. | 
It is holden, that the Donor may make a 


Profit of his Iſſues. | 


that if the Donee die without Heir of his 
Body, that the Donor may re-enter, this is 
a void Condition, for when the Iſſues fail, 
the Eſtate determines by expreſs Limita- 
tion; but if the Condition be, that if the 
Donee diſcontinue, and die without Iſſue, 
that the Donor ſhall re-enter, this is good ; 
and being in the Copulative, both Parts 
muſt be performed before Donor can re- 
enter; but if the Condition be in the Diſ- 
junctive, it is ſufficient to perform one Part. 
A Leaſe for 20 Years is made to Husband 
and Wife, if he and his Wife, or any Child 
between em, ſhall ſo long live; the Wife 
dies without Iſſue, * Leaſe ſhall not de- 


Condition that the Donee may alien for the 


If Lands be given in T. on Condition, 


termine; 
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termine; for the Senſe is, if Husband, or 
Wife or any Child, &c. So if an Uſe be 
limited till 4. (hall come from beyond Sea, 
and attain his full Age, or die, the Uſe 


ſhall ceaſe if he come from beyond Sea, or | 


attain his full Age, or die. | 
A Man can't plead a. Condition to de- 
feat a Freehold without Chewing a Record, 


or Deed to prove it; but a Condition to 


defeat the Grant of a Chattel, he may. 
He that pleads a Dced, ought to ſhew it 
to the Court, that the Court may judge 
whether it have legal Words: And of an- 
tient Time the Court, on View, judg'd it 


void if razd or interlin'd in Places mate-- 


rial; but now it is left to be tried by the 
Jury, whether it were done before Delive- 


Ty. The Deed it ſelf muſt be ſhewn ; nor 


can any Inrollment thereof, or Exemplifica- 
tion under the Great Seal be pleaded ; but 
by Statute a conftat, or inſpeximus of Let- 


3 Ed. 6. 4.” ters Patents made ſince the 27 H. 8. may 


13 El. 6. 


/ 


226, 


„10 Rep. 


94. b. 
95. 2. 


be pleaded by K. s Patentees, or any claim- 
ing under em, as well againſt K. as any 
other. A conſtat, Cc. can only be of the 
Inrollment of Record; but not of a Deed 
or any other Writing, that's not of Record. 
Nor can a Deed be inrolled till duly ac- 

knowledged. 3 
Thoſe that come in by AR of Law, as 
Ten't in Dower, Statute Merchant, Cc. 
may plead a Condition without ſhewing the 
Deed; but Ten't by Curteſy cannot, for the 
Law preſumes that he had the Pof ſſion 
of his Wife's Deeds, * and he may keep em 
during his Life: Nor ſhall the Lord by 
Eſcheat, 


f 
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Eſcheat, becaufe the Deed belongs to him, 


nor any tliat claim by Conveyance from the 
Party, or juſtify as Servants by his Com- 
mand, Cc. plead a Condition without 
ſhewing the Deed. | | 
Ten't T. makes a Feoffment on Condi- 
tion; re- enters and dies; his Iſſue being 
remitted, needs not in Pleading this Spe- 
cial Matter ſhew the Deed, for he by the Re- 


| emitter claims above the Condition. 


Ten't to a Præcipe pleads in Abatement 
of the Writ, (for Non-tennre,) That F. S. 
infeoffed him on Condition and re enter d, 
and was not compelled to ſhew the Deed, 
becauſe the Demandant was a Stranger, aur 
did the Ten't male himſelf a Title againſt + 
him by Force of it ; and it may be that on 
the Re-entry the Deed might be given up 
to the Feoffor. The Leſſee of a Mortga- 
gee evicted by the Mortgagor, may in an 
Action of Debt for the Rent by Mortgagee, 
ſhew the Condition and Re-entry without 
Deed, for he is no Way privy to it: And 
if the Feoffee, after a Re- entry by the 
Feoffor, for Condition broken, enter and 
take away the Deed and detain it, the 
Feoffor, in an Aſſiſe brought againſt him, 
ſhall not be enforced to ſhew the Deed, 


for the Feoffee fhall take no Benefit of his Vile ſupra 
own Wrong, A Woman may in Pleading 239 


aver a Feoftment to be Canſa Matrimonii 

prelocuti, albeit ſhe have not any Writing 
to prove it. £77 1 | 

If a Condition on a Parol Leaſe L. (ade 

before 29 Car. 2. 3.) be broken, and the Leſ- 

{or re-enter, and the _ bring an —_ 
| 1 2 an 


— — 
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and the Leſſor plead null tort, &c. and the 


** 2) 
* 


* 
.* 


* 1-4, c texJury find the Leaſe and Condition, and Re- 
r 6+ try in a ſpecial Verdict, the Court ought 


to give Judgment, that the Plaintiff ſhall 
take nothing by his A ſſiſe. But if after the 
Entry of the Leſſor for the Condition bro- 
ken, the Leſſee re-enter, and the Leſſor 
bring an Aſſiſe, and the Leſſee plead in 
Bar the Leaſe L. made by the Plaintiff, ſa- 
ving the Revn to hin, this is a good Bar; 


becauſe he owns the- Revn to be in the 


Plaintiff, and the Leſſor has no Remedy, 
for he can't plead the Condition without 


ſhewing a Deed and the Leaſe was with- 


out any. On can't plead a Leaſe Y. in 
Bar of an As. as to ſay Aſſiſa non; but 
he may ju{tify by Force of the Leaſe, and 


- conclude, & Int ſans tort; and if no Free- 


holder be ried, he ſhall plead Null 
Tent del 4, .uktenement noſme en le Brief, 
One may plead a Feoffment with War- 
ranty in Aſſiſe, but he muſt rely on the 
Warranty, for otherwiſe, if it be a Feoffment 
ef the Party himſelf on an Anceſtor from 
whom he claims in Fee, the Plea would be 
double. | 5 

A Special Verdict may be given on any 
Special Iſſue, as well as on a General Iſſue; 
and in Criminal Cauſes as well as Civil. 

No judgment can be given on an incer- 
tain Verdict; as if in an Action againſt Ex- 
ecutors, the Juy find upon the Iſſue of 


Pleinment adminiſire, that they have Goods 


in their Hands not adminiſter'd, but do 
not aſcertain the Value. And if they do 
not try the whole wherewith they are 

: charged, 
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charged; as if an Information be brought 
concerning 100 Acres and a Houſe, and 
they find the Defendant guilty as te the 
Acres, but ſay nothing to the Houſe, this 
is inſufficient as to the whole: But if they 
find the whole and more, that which is 
more is Surplus, and ſhall not ſtay Judg- 
ment. And if the Matter and-Subftance of 


| the Iflue is found, it is ſufficients, , 


The Jury may find Eſtoppels which bind 


the Intereſt of the Land; as thhtaking a 
Leaſe of one's own Land by Inde ture, and 
the Court ought to adjudge aq@rding to 


the Special Matter, (a) as my 
had been pleaded ; and they ay find a 12. 5 
collateral. Warranty tho it Me not plead- * 9 28 
ed, becauſe it binds the Rißht; but they, 
can't find it in a Writ of Right where tlie 
Miſe is join d on the mere Right. 8 

The Jury can't vary from a Verdict re- 
corded, but before it is recorded they may 
vary from it. A Verdict ſhall be intended 
to be true till it be reverſed by Attaint ; 
therefore no Superſedeas of the Execution — 
of a Fudgment is grantable on bringing an 


| Attaint fo reverſe it. It is fineable for the 


Jury to eat at their own Charge after they 
are departed from the Bar, But it ſhall not 
avoid the Verdict: To eat at the Charge 
of one of the Parties before they are a- 
greed, ſhall avoid the Verdict if it paſs 
92 him; — to V at his Charge after 
they are agreed, and have given 4 privy Ver- i vent. 125. 
tiff ſhall not avoid 5 If 5 aj , "nal | 5 
or any for him, deliver a Letter, or any 
Evidence touching the Matter in Iſſue, 
= which 
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as if it (a)Cro. El. 
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which was not produced in Court, it ſhall 
avoid the Verdict, if given for the ſame 
Party. But if the Jury carry away a Wri- 
ting not ſealed up that was given in Evi- 
dence, this avoids not the Verdict, tho it 
ought not to have been done. | | 

After their Departure from the Bar, 
they are to be kept in ſome convenient 
Place without Meat, Drink, Fire, Candle, 
or Speech with any but the Bailiff. In Ci- 
vil Cauſes they may give a privy Verdict 
before any Judge of the Court, and then 

— they may eat and drink; but they may va- 
ry from it, and the Verdict which they 
give in open Court ſhall ſtand: But in Cri- 
minal Cauſes of Life or Member, no privy 
Verdict can be grven. And in ſuch Cauſes 
the Jury ſworn and charged, can't be (a) diſ- 

(8) Kel. 52. Charged till they have given a Verdict. („ / 

contra, they can't agree in ſuch Cauſes, they muſt be 

(5) Vent. carried afier the Fudge in Carts till they 

5 agree. | 

» If a Deed be made and dated out of 
England of Land lying here, yet if Livery 
be made erandum forman carte, the Land 
10 05 in any Caſe, if they will 
228. Ihe Jugy may in an e, it they wi 
_ take — | the E of the Law, 
give a General Verdict; but if they miſta ke 
the Law, an Attaint Jies againſt them. 
229, An Indenture is a Deed in Parchment or 
Pa per indented. on one Side or the Top, 
an{wcrable to another, comprehending. the 
ſame Matter: If it be actually indented, it 
is not neceſſary that it be ſaid to be an In- 


denture ; and if it be called an gps 
| an 


00 rr on an a. —_— MA dts. , oe. 


„ oo wn. A a 


may . ws 


* * en 5 
8 . ns 
oo] 4 


PF x A 9 
3 


(/ Eſtates upon Condition. 

and not actually indented, it is no Inden- 
ture. All the Parts of it are but one Deed 
in Law, therefore after the Eſtate deter- 


min'd, the Part of the Donee belongs to 
the Ponor: If the Feoffor ſeal his Part, it is 


his Deed, tho the Feoffee ſeal no Counter- 


part; and when the Feoffee has ſeal'd his 
Part, it is the Deed of both. ; 
Some Indentures are in the 3d Perſon, in 


this Form, Her Indentura jatia inter A. de 


B. ex und Parte, &c. The Statute which 
ſays that Bonds in the 3d Perſon are void, 
mult be under ſtood of thoſe taken in other 
Courts out of the Realm. ; 

Indentures in the firſt Perſon begin thus, 
Omnibus in Chriſto fidelibus ad quos, &c. and 
tho' the Words of ſuch Indentures are only 


the Words of the Feoffor, yet when the 


Feoffee has put his Seal, it is the Deed of 
both; but Mention mult be made in the 
Deed that the Feoffee has ſealed, for he is 
no Way privy to it, being in the firſt Perſon, 
but by the Clauſe of putting his Seal to it. 
A Leaſe is made for I. Remer in Fee on 
certain Conditions, and Leſſee ſeals it and 
dies; he in Rem 't is bound to perform the 
Conditions, tho' he ſealed no Part of the 
Indenture, inaſmuch as he agrees to have 
the Land by Force of the Leaſe in which 
the Conditions are contain'd ; but by Spe- 


cial Limitation the Conditions may extend 


to the Leaſe only. | 

A Leaſe V. is made to A. and B. and there- 
in they grant to be bound to the Leſſor in 
20 l. in caſe that certain Conditions in the 


Indenture were not 3 in an Action 
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and gets Poſſeſſion of the Deed Poll: Some 

have ſaid that he can't plead it. becauſe the 

Properiy thereof is in the Feoffee. But the 
Law is other wiie for theſe Reaſons. 

1. If in an Action between em the Feof- 

fee had ſhewn the Deed in Court, the Feof- 


„ = 70 
* 2 for might have pleaded that it was made on 
Ic. Condition, Cc. and by the ſame Reaſon, 


— —— — 


ih 3 «hen he has it in Hand, he may plead it, 
15 7 oy» eſpecially ſecing that he is privy to it. 
e (Vote, That when a Deed is ſhewn in 
Court, it remains there all the Term; and 


>. 


the End of the I erm; if it be denied, it re- 


| mains 13 Court till the Plea 1s determined.) 
232. 2. If two do a Treſpaſs, one may plead a 
Releale to the other; ſo may Exccutors a Re- 


leaſe to the Heir, ſo may a Joint Obligor a 
A, Releaſe or tho' the Property 5 the 
red belong not to him that pleads it; but 
— inaſmuch as they are Privies, they can't plead 
the Deed without ſhewing it. An Action 
>. of Treſpaſs may be joint or ſeveral at the 
Willof the Plaintiff, but an Appeal of Death 
muſt be ſued againlt all the Defendants. 

3. The Feoffee may grant the Deed to the 
Feoffor,and then the Property belongs to him; 
and when a Deed is ſhewn by the Feotfor, the 
Law rather intends that he came by it by 
lawful than wrongful Means. Tho' a Thing 
in Action can't be .granted, yet the Deed 

may 
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EA Feoffment is made by Deed Poll on 
| Condition, the Feoffor enters for a Breach, | 


if not denied, is delivered to the Party at 
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Of Eftates upon Condition. _ 321 
may, viz, the Wax and Parchment, and tlie 1 
1 may cancel em at Pleaſure. Ker 7 t- = 

; metimes the Faw annexes 4 Condition 23322 
to an Eſtate, which is as ſtrong as if it were 
expreſſed in a Deed ; as when one grants the 
Parkerſhip of a Park for L. if the Grantee 
do not well keep the Park, or kill any Deer 
without Warrant, or cut down Trees, or 
Underwoods, and convert them to his own 
Ule, &c. the Grantor may ouſt him, and 
grant it to any other. But without ſpecial - 
Damage Non-attendance of it ſelf is no For- 
feiture of ſuch a private Office, as it is of a 
publick one. 5 

A Park is a great Incloſure privileg'd for 
wild Beaſts of Chaſe by Preſcription or K.'s 
Grant. Every Foreſt is a Chaſe, 0 ( 
converſo, but neither Foreſts nor Chaſes are 
inclos'd. | 

An Officer for Life, &c. that has only a 
collateral Fee, may be diſcharged of his Ser- 
vice, but he ſhall have his Fee; but where & 
his Fee is to be taken out of the Profits be- 
longing to his Lord within his Office, he 
can't be diſcharged. 1 6 

Where the Condition in Law requires 

Skill and Confidence, as in caſe of Offices, 
Sc. an Infant, or Feme Covert not obſer- 
ving it, whether they come to the Eſtate 
by Grant or Deſcent, abſolutely forfeit 
their Intereſt: For ſuch Grants were origi- 
nally made in Conſideration of the 2 | 
and Integrity of the Grantee, who whtn he 
becomes unqualified, the Grantor may cbuſe 
another fit for re Service. But if an In- 
fant or Feme Covert break a Condition in 

| | P5 Law, 
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f Law, that requires no Skill or Confidence, 
as when being particular Ten ts, they make 
| 2 greater Eſtate than they lawfully can, this 
| is no abſolute Forfeiture, Yet a Condition 
| = in Deed binds em 4s much as if they were of 
1 fall Age or unmarried, for the Law will not to 
90 the Prejudice of the Feoffor, and againſt his ex- 
| preſs Reſervation, make their Eſtate better than 
1 
| 


they receiv'd it. But in Waſte, a Recovery 

| had againſt em, binds 'em for erer. For 

K "tis againſt the publick Good, and an irre- 

10 parable Damage to the Inheritance. But in 

if (a) Co. Lit. Ca) ceſſavit 2716 an Infant claiming ly 

| | 381.2. Deſcent, he ſhall have his Age; and gene- 

i rally where a Statute gives an Entry, as 

| for an Alienation in Mortmain, Cc. In- 

1 fants or Feme Coverts, ſhall not be abſo- 
Fil lutely barr'd. | | 

14 Regularly, he that enters or recovers by 

Force of an implied Condition, whether by 

„Law or Statute ſhall not avoid precedent 

| Inanmbrahces, except when Leſſee for Life 

makes a Leaſe Y. and then enters and com- 

mits Waſte ; in which Caſe the firſt Leſſor 

recovering in Waſte, ſhall avoid the Leaſe 

Y. for the Statute ſays, he ſhall recover Lo- 

234. cum Vaftatum. It is ſaid, if an Officer for 

Life have an Houle that belongs to his Of- 

fice, and grant a Rent, and forfeit, that 

the Grant remains good for his Life, ſed Q. 

1 | For the Grantor of the Office is in no Default, 

1 | and yet by the Act ef his Grantee, would loſe 

if le Benefit of having the Office ſupply d by ſo 

ll worthy a Man as might be induced 10 accept of 
i i with its uſual Appurtenances. 


1 By 


itn cn ow. co oc 


mm F  _ytltt eeeem tn wu »y ku 


E r 3s 


* 


Of Eftates upon Condition. 


323 


By Statute, if an Officer concerning the, El. 6. 6 
Adminiſtration of Juſtice, or K.'s Treaſure, ) x. 6. 1. 


Caſtles, ©. ſell, or take Promiſe for the 
ſaid Offices or any Deputation, he ſhall for- 
feit his Office, and the Contract ſhall be 


void, and the Buyer or Promiſer, &c. diſa- ; | 


bled to hold the ſaid Office; and this can't 
be diſpens'd with by any Non Obfante, as it 


was reſolved in Sir Ro. Fernons Caſe, who vid ſupra 
being K.'s Cofferer, for Money ſurrendred to 178. 


the K. to the Intent that the K. might grant 
it to A. yet A could not hold it. 


Grants of Offices of Steward, Bailiff, & c. 


are ſubje& to this Condition in Law, that 
the Grantee ſhall duly execute em, and 
they can't exerciſe them by Deputy, unleſs 
they were granted to be occupied by the 
Grantee or his Deputy.” 1 
Littleton calls Limitations Conditions in 
Law; as when Land is given to Husband 
and Wife during the Coverture; and ſuch 
a State ceaſes by Death, or Divorce a Vincu- 
lo, which can only be Cauſa Metus, Frigi- 
ditatis, Conſanguinitatis, or Aﬀeinitatis. By 32 
H. 8. 38. all Marriages are lawſul — 5 
are not prohibited by the Levitical Degrees; 
therefore, where a Man was queltion'd in 
the Spiritual Court for marrying his late 
Wife's Siſter's Daughter, a (a) Prohibition (a) 


235. 


Quære 


was granted. But a Divorce a Menſd & 2 Lev. 254. 


7 horo, which is allow'd for Adultery, ſhall 3 Lev. 36. 


not diſſolve the Marriage 4 Vinculo Matri- 
monii, for it is ſubſequent to the Marriage, 
but in the other Caſes the Marriage was un- 

lawful ab initio, | - ; 


Proper 
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Proper Words of Limitation are, Dum, 
dummodo, quamdin, donec, quouſque, ubicunque, 
uſque ad, tamdiu, or ſo long as he ſhall live 
ſole, or chaſte, or pay ſuch a Rent, or be 
Abbot, or Parſon, Cc. 
1 236. Where one deviſes Land to his Executors 
ae to be ſold, or — Lagd to be ſold by his 
L. . Executors, which is all one, if they ſell not 
„„. in convenient Time, the Heir may enter, 
j . d it is no Plea that the Money offered to 
| = 4 em for the Purchaſe was not to the Value 
1 fete 5 


| ok the Land; but when one deviſes that 
lj 
i 
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his Executors ſhall ſell the Land, they may 
do it at any Time, for in this Caſe they 
1 ſhall not take the Profits, but in the firſt 
1 Caſe they ſhall take the Profits, yet they 
1 | ſhall not be Aſſets. Quere, 
1 Vide ſupra Deviſe of Land ad Solvendum, or Venden- 
al 2 82 dum, or paying ſo much to F. N. amounts 
to a Condition; and where one has two 
Daughters, and deviſes Land to one of em, 
paying 101. to the other, the Siſter for Non- 
payment may enter into a Motety, 
Eſtates of Inheritance executed and ſettled 
in Poſſeſſion by Livery, or Releaſe of Diſs ee 
to Dils'or, can't be defeated by Defeaſance 
inade after, but by Defeaſance made at the 
1 Time of the Feoftment or Releaſe they may, 
| for qu incontinenti fiunt in eſſe videntur, but 
i Rents, Conditions, Warranties, &c. may 
4 be defeated by Deteaſance made afterwards, 
i for ſuch Inheritance are executory. : 
1 237. Tho a Power of Revocation of an Eſtateè 
i} are by Conveyance at Common Law 
e repugnant and void, yet where an Eſtate 
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paſſes by Way of Uſe executed, by 27 cl 
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ſuch a Power of Revocation of the Uſe, and - 
conſequently of the Eſtate, has been allowed to 
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ebe good: As if a Man covenant to ſtand 
e ſeis d to the Uſe of himſelf for L. and after 
to the Uſe of his Son in T. Cc. Proviſo that 
she may revoke any of the {aid Uſes, and 
is afterwards revoke em, he is ſeis d in Fee a- 
t gain without Entry or Claim, and he may 
r, revoke Part at one Time and Part at another. 
o But by making a Feoffment or levying a 
1e Fine of Part, he extinguiſhes his Power as 
at to that. | 
y Where the Power of Revocation 1s given 
: to a Stranger, he can't any Way releaſe it, 
t For another may give me 4 Poner over himſelf N 
ey or his Eſtate, whether 1 will or no. But ſuch Af 
Power reſery'd to him from whom the E- | 
„- ſtate paſſes may be releas d by Deed, or by 
its levying a Fine, which is a Releaſe in Law; . 
voor it is in Nature of a Condition, whereby he | 
m, may reſtore himſelf to his former Eſtate when 
n- erer he pleaſes, and conſequently ſuch Power, 


like other Reſervations, may be releasd. By 
led the ſame Conveyance by which the old Uſes 
ee are revoked, new ones may be limited. 


hi Of Deſcents which take away Entries. 


put 3282 of corporeal Inheritances, either 
in Fee or in Tail, take away the Entry 
ds, of him that has Right: As if a Diſs or die 
N ſeis d, and his Land deſcend to his Heir. 
ate But the Deſcent of incorporeal Heredita- 
aw ments puts not him that has Right to his 
ate Action, | 5 3 
[. 8, Formerly 
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Formerly if a Diſs or had long continu- 
ed in quiet Poſſeſſion, or his Feoffee a Day 
a the Diſg'ee could not have en- 
tred. | 
If Land be recovered againſt A. and he 
die before Execution, or 1t there be a Reco- 


very againſt Leſſee L. and he die, and the 
 Rem'r Man allo die ſeis'd before Execution, 


the Recoveror may enter without being driven 


to a naw Action, becauſe it ſhall be intended, | 


that if his Title be good againſt the one, it is 
good ag ainſt the other. | 
But if, after Execution had, the Recove- 
ree had diſſeis d the Recoveror, and died 
ſeis d, the Deſcent ſhould take away the 
Entry of the Recoveror, but this is expreſly 
contradiſted in Keilway 45. b. hens the 


Heir is privy to the Recovery. 


A. recovers againſt B. in a Writ of Right 
of Advowſon, or is his Conuſee of a Fine 
of the Advowſon, and B. uſurps the next 
Turn, A. is out of Poſſeſſion, for at Law 
every Preſentation by Right or Wrong, put 
all Perſons to their Writ of Right. 

By 32 H. 8. 33. no Dying ſeis d, &c. of 
a Diſs or takes away an Entry, unleſs he 
have been in quiet Poſſeſſion for five Years 
after the Diſs' in; but tis ſaid, that the Sta- 


tute extends not to Abators or Intruders, 


nor to the Diſs'or's Feoffee ; but it extends 
to all Diſs ins with or without Force, and 
to Succeſſors whoſe Predeceſſors were diſ- 
ſeis d, tho it only ſpeaks of the Diſs'ee 
and his Heirs; if Leſſee L. be diſſeis d, and 
the Diſs or die within the five Years, and 


then Leſſee die, it is faid that Rem'r Man 


cant 


d 


— 


Df Deſcents which take away Patries, 


u- Want enter, for his Entry was not lawful at 
ay he Time of the Deſcent, as the Statute * 
n- 


peaks; but if the Leſſee had died before 
he Deſcent, the Rem'r Man might enter. 


he after the five Years, Diſs ee muſt make 

o- Wrontinual Claim as before the Statute. 

he A Deſcent of an Eſtate in Tail alſo takes 

n, {away the Entry of him that has Right; a SF: 


9 
hen a Diſs or makes a Gift in T. and bo- 
d, Nee dies ſeis d. But if the Donee diſconti- 
15 Waue, and diſſeiſe the Diſcontinuee, and die 
ſeis d, his Iſſue is remitted, and Diſs ee may 
'e- enter, for the Eſtate that deſcended is var- 
ed iſh'd. So if an Eſtate T. deſcend, and af- 
he cr determine for Want of Iflue, Diſs ee may 
enter on him in Rev'n or Rem r. 3 
No Writ of Entry in the Poſt lay at Law r 239. 
after a Conveyance 7 the Degrees. | 
Thoſe that are in by Wrong, as Diſs'ors, 
Fc. Succeſſors, K. being Grantee, K.'s Pa- 
tentee, Ten't by Curteſy, Woman endow'd 
by Diſs or, Lord by Efcheat, Recoveror, vide ſupra 
Conuſee of a Fine, Ten't by Execution of 32. 1 2 1 
the Uſe by Statute, are all in the Po,; but 5 
a Woman endow'd by the Heir is adjudg'd 
he in by her Husband. | 
Tho' the Land be conveyed beyond the 
ta- Dons it may be brought back, as if the | 
zd Feoffee re-infeoff theſid. 785 2 
ds Rem'r Man after Death of Leſſee L. is t 4 | 


nd Win the Per by the Diſs or. N Sf OI 
11-8 To take away an Entry, there muſt be a -- 
ee Dying ſeis d in Demeſne, either in Fee, or | 
nd T. and alſo a Deſcent; therefore, if a | [4 
nd Diſs or make a Leaſe to A. and his Heirs for „ 
an B's Life, and A. die ſeis d, or if he make a 


nt 1 Leaſe 


326 Of Deſcentr which take away Entries. 


Turn, A. is out of Poſſeſſion, for at Law 


** 


Formerly if a Diſs or had long continu- 
ed in quiet Poſſeſſion, or his Feoffee a Day 
_ Year, the Diſs'ee could not have en- 
tred. | 
If Land be recovered againſt 4. and he 
die before Execution, or if there be a Reco- 
very againſt Leſſee L. and he die, and the 
Rem'r Man alſo die ſeis'd before Execution, 
the Recoveror may enter without being driven 
to a naw Action, becauſe it ſhall be intended, 
that if his Title be good againſt the one, it is 
good ag ainſt the other. 

But if, after Execution had, the Recove- 
ree had diſſeis d the Recoveror, and died 
ſeis d, the Deſcent ſhould take away the 
Entry of the Recoveror, but this is expreſly 
contradiſted in Keilway 45. b. N the 
Heir is privy to the Recovery. 2 

A. recovers againſt B. in a Writ of Right 
of Advowſon, or is his Conuſee of a Fine 
of the Advowſon, and 8. uſurps the next 
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every Preſentation by Right or Wrong, put 
all Perſons to their Writ of Right. 

By 32 H. 8. 33. no Dying ſeis'd, Cc. of 
a Diſs or takes away an Entry, unleſs he Wir 
have been in quiet Poſſeſſion for five Vears 
after the Diſs' in; but 'tis ſaid, that the Sta- 
tute extends not to Abators or Intruders, 
nor to the Diſs'or's Feoffee; but it extends 
to all Diſs ins with or without Force, and Mir 
to Succe ſſors whoſe Predeceſſors were dil- 
ſeis d, tho it only ſpeaks of the Diſs'ee D 
and his Heirs ; if Leſſee L. be diſſeis d, and T 
the Diſs or die within the five Years, and D 
then Leſſee die, it is faid that Rem'r Man B. 

| cant 


nee dies ſeis d. But if the Donee diſconti- 


Df Deſcents which take away Entries. 
an't enter, for his Entry was not lawful at | 
he Time of the Deſcent, as the Statute * 
ſpeaks; but if the Leſſee had died before 

he Deſcent, the Rem'r Man might enter. 
After the five Years, Diſs'ee muſt make 
ontinual Claim as before the Statute. 

A Deſcent of an Eſtate in Tail alſo takes 


away the Entry of him that has Right ; a 
when a Diſs or makes a Gift in T. and Boh! 


nue, and diſſeiſe the Diſcontinuee, and die 
ſeis d, his Iſſue is remitted, and Diſs ee may 
enter, for the Eſtate that deſcended is va- 
niſh'd. So if an Eſtate T. deſcend, and af- 


ter determine for Want of Iſſue, Diſs ee may 


enter on him in Rev'n or Remer. T 
No Writ of Entry in the Poſt lay at Law - 239. 
after a Conveyance beyond the Degrees. 
Thoſe that are in by Wrong, as Diſs ors, 
Ce. Succeſſors, K. being Grantee, K. s Pa- 
tentee, Ten't by Curteſy, Woman endow'd 
by Diſs or, Lord by Eſcheat, Recoveror, vide ſupra 
Conuſee of a Fine, Ten't by Execution of g.. 
the Ulſe by Statute, are all in the Poff; but | 
a Woman endow'd by the Heir is adjudg d 
in by her Husband. | 
Tho' the Land be conveyed beyond the 
Dep it may be brought back, as if the | 
zd Feoffee re-infeoff theſid. 33 
Rem'r Man after Death of Leſſee L. is t *29 
in the Per by the Diſs'or. 4. ef: 
To take away an Entry, there muſt be a 
Dying ſeis d in Demeſne, either in Fee, or 
T. and alſo a Deſcent; therefore, if a 
Diſs'or make a Leaſe to A. and his Heirs for 
B. s Life, and A. die ſeis d, or if he * 
1 ea le 


4 


— 


not be recover'd in Value fro 


Of Deſcents which take away Entries, 
Leaſe L. Rem'r to K. (whoſe Eftate can't be 
wrongfully deveſted,) and the Leſſee be diſ- 
ſeis d, and the Diſsor die ſeis d, ſuch De- 
ſcents of a State L. take not away the En- 
try of the Diſs ee. But if he in Rev'n or 


Remer in Fee or I. diſſeiſe Leſſee L. and 
. die ſeis d, this takes away the Diſs'ce's En- 


try. And a Dying ſeis d in Law is ſufficient; 


it an Infant's Diſs or die ſeis d, the In- 
ant comes to Age, the Diſs or's Heir dies i 


*Xfore he enters, this takes away the Entry 


of the Diſs ee, (and yet if one that was on- 
ly ſeis d in Law make a Feoffment of other 
Land with Warranty, and die, ſuch Land 
whereof he was only ſeis'd in Law, ſhall 
the Heir.) 

If a Diſs or make a Leaſe Mind then die 
ſeis d of the Rev en, this takes not away the 
Entry of the Diſs'ee. And ſo if he make 
a Leaſe for his own L. and die, the Diſs'ee 
may enter, for tho the Fee and Freehold 
deſcended from the Diſs or, yet he died not 
ſeis'd thereof, But if he only make a Leaſe 
Y. or ſuffer Execution of a Judgment in 
Debt, and die, the Diſs'ce can't enter. 

If a Diſs'or or his Alienee die without 
Heir, yet the Eſcheat of the Fee] to the 
Lord takes not away the Diſſeiſee's Entry; 
but if they had dyed ſeiſed, and the Land 


had deſcended, he Entry had been taken 


„ away, and then if the Land eſcheat after 

. **. tothe Deſcent, the Diſs'ee cannot enter upon 
the Lord. he. 3 

If a Feoffee on Condition die ſeiſed, and 

the Condition be broken before or after the 

Deſcent; 


wm CD C* ho © Þ Od _cOa 


a” TS bw „ TD FF 


Of Deſcents which take away Entries. 
Peſcent; or if he be diſſeiſed, and a De- 
ſcent call by which his Entry is taken a- 
way, yet the Feoffor may enter for a 
Breach, for he has no Action, and if he 
ſhould loſe his Entry, he ſhould be with- 
out Remedy. In like Manner he, that has 
Title of Entry for Mortmain, Conſent to | 


Raviſhment, or by Force of a Deviſe, or = ſupra 


K.'s Patent, ſhall not loſe it by a Deſcent 


becauſe it is the only Remedy. 


If a Diſs'or die ſeiſed, and his Heir enter 
and endow his Wife of the 3d Part, the 
Diſs'ee may enter on that, for ſhe is in by 
her Husband, and the Law judges no mean 
Seiſin between Husband and Wife. A Meſne 
grants to acquit the Tenant againſt the 241. 
Lord and his Heirs, the Lord dies, his Wife 
is endowed of the Seigniory, the Acquittal 
extends to her, for ſhe continues her Huſ- 
band's Eſtate, and the Rev'n is in the Heir, 

A Dils'or dies ſeiſed, the Diſs'ee abates, the 
Diſs'or's Wife recovers Dower againſt him , 
by Confeſhon ; he ſhall not .enter on her, * 
but ſome ſay, if he had only endowed her 
in Pais, he might enter upon her. One 
makes a Gift in T. rendring 20 5. Donee 

dies without Iſſue, his Wife is endowed by 

the Donor's Heir, ſhe ſhall be attendant to 


him for the 3d Part of the ſaid Rent, and , {Leone 


yet the Tail is ſpent, and the Rent reſerv'd 2 204 & = 


. 


thereon determined. If there be Lord and e. 
Tenant, and the Wife of the Ten't be en- 
dowed/ ſhe ſhall be attendant for the Ser- 
vices of Right due, not for thoſe incroached. 


* 


Je 


ii. nue. 


2 
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entring on Leſſee L. deveſts the Rev'n. 


ctw 4 a4 chaſe or Deſcent, the Diſs ee may enter, or 


two Sons, and the younger whether of the 


Com. 306. claimed as Heir to his Father in his elder 


, anceſtor againſt the other. And the Law is 
the ſame if there be divers Deſcents, or if 


If a Diſs'or after the Deſcent take a State 
L. or if a Diſs or make a Leaſe L. and grant 
the Rey'n to the K. yet the Diſs ee, by Re- 


If a Feme Diſs'oreſs marry, and die 
ſeiſed, and her Husband being Ten't by 
Curteſy die,-and then the Land deſcend, or 
if Tenant in Fee, or T. die without Iſſue 
or Heir, leaving Wife Privement Enſeint, 
and after the Iſſue is born, and the Land 
deicends to him; yet this bars no Entry, 
becauſe the Land deſcends not immediately 
after the Death of him that died ſeiſed. 

After a Deſcent is caſt, and the Difſee's 
Entry is taken away, if the Diſs or come to 
a State of Freehold in the Land by Pur- 


have his Aſſiſe againſt him, for he can have 
ng Benefit of the Deſcent, who is Particepi 
riminit. | 


If one die ſeiſed in Fee, or J. and leave 


whole or Half Blood abate, and have Iflue 
and die, yet may the elder or his Heir en- 
ter; for it ſhall be intended, that the young- 
er did not ſet up a new Title, bat that he 


Brother's Abſence, and that it was his Intent 10 
preſerve the Poſſeſſion againſt Strangers; _ ſor 
this Reaſon one Brother ihall not have Mort- 


the eldeſt Brother enter into Burgh Eng. 
Land, | 
| | It 
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128 


If one Parcener enter generally, and take 243. 
nt the Profits, this ſhall be accounted the En- Hob. 
e · ¶ try of them both; but if ſhe enter ſpecially, 

claiming the whole Land, and taking the 
lief whole Profits ſhe is an Abator, and yet if 
by WW ſhe die ſeiſed, the other ſhall enter; but if 
or MW ſhe make a Feoffment of all, and take back 
ueMan-Eftate in Fee, and died ſeiſed, the other 


„can't enter for the Feoffment deſtroys the 
nd Privity. . 

75 And in the Caſe above, if the elder Son 
y had enter'd firſt, or if the Father had made 


a Leaſe Y. and the younger Brother had 
diſſeiſed the elder, and died ſeiſed, the En- 
try of the Elder had been taken away ; for 


younger Brother affirm'd the Title of the Elder, 
or entered to preſerve it when he diſſeiſed him 
1% hit owh Uſe. So if the younger Son's 


reihe elder Brother's Entry; ſo if a Stranger 
he abate, and the younger Brother diſſeiſe him 
ue and die ſeiſed. | 

I» If Tent in ſpecial T. have Iſſue a Daugh- 


I ter, and takes a 24 Wife, and have a Son, 
je 


who enters after his Death; and dies ſeis d, 
er I this bars the Daughter's Entry, for they 
08 claim not by one Title. | 


or An (4) Uſurpation by one Parcener after () Watſ. 
Partition puts not the other out of Poſſeſſi- 3 


is on. If Parceners can't agree to preſent, the 


it can't be intended, that in theſe Caſes the 


Feoffee die ſeiſed, the Deſcent takes away 


ig Church is not Litigious, ſo that the Ordi- V ge Watt. 


g. nee] may juſtify Refuſing the Clerk of ei- 74. 


ther, and ſuffer the Church to lapſe, but he 


muſt take the Clerk of the Eldeſt. If the 
If Poungeſt 


125. 
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youngeſt Son were found Heir on a Wri 
Vide ſupra of Diem Clauſit Extremum, the other had no 


Remedy. When two Pzrſons preſented by 
one Patron are in Debate for Tithes, n 
Indicavit lies; the Reaſon of all theſe Caſes 
ie, becauſe the Parties claim by one Title. 
One ſeiſed in Fee leaves two Sons, Ba- 
ſtard Eigne, Mulier Puiſne, the Baſtard 
claims as Heir, and dies ſeiſed, and the 


Land deſcends to his Iſſue, the Right off 


the Mulier, or any other Heir lineal or col- 
lateral, is remedileſs, whether the Deſcent 
were of an Inheritance lying in Grant or 
Livery, and whether the Mulier, Cc. be 
of full Age, or an Infant or Feme Covert; 
and if the Mulier leave a Wife Privement 
Enſeint, and the Baſtard die, the Child born 
ſhall be barr'd ; and the Law is the ſame if 
the Baſtard become profeſs d; or if he die 
in his Father's Life, and his Iſſue enter as 
Heir to the Grandfather, and die ſeiſed; 
and if there be two Daughters Baſtard and 
Mulier, and the Baſtard after the Death of 
the Father enter with her Siſter, and occu- 
py peaceably and die, her Iſſue (hall inherit, 
and if they make Partition, the Mulier 
ſhall be bound for ever. For Injaſtum ej 
aliquem poſt Mortem facere Baſtardum, qui 


3 Lev. 410. toto tempore Vite ſue * Legitimo habebatur, 


But this Rule holds only as to Baſtard Eigne. 
But a Mulier ſhall not be barr'd by the 
Battard's dying ſeiſed, unleſs the Inheri- 
tance deſcend; therefore if the Baſtard 
leave a Wife Privement Enſcint, and the Mu- 


lier enter before the Child is born, he * 
5 
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is Right: Nor ſhall. a Mulier be barr d by 5 
n Eſcheat to the Lord of the Fee. Nor 

all the Right ws Tg T. be barr'd by 

he Baſtard's dying Riſed. WO | 

A MAortanceſtor lies not between a Ba- 

ard and a Mulier: And a Baſtard being 
mpleaded ſhall have his Age. 

If a Wife have a Child born in Wed lock, 

o' the next Day after Marriage, no Proof 

an be that it is not her Husband's, if he be 

ithin the Four Seas, i. e. in the K. of Eng- 

and's Juriſdiction, unleſs he have an appa- 


5 
| 

© 7 

L 


ut ent Impoſſibility of Procreation, as if he | > 

ot pe but 8 Years old; but it has been lately Queen and | 
%%, chat it ſpall be preſumed, that a ee 2 

% born after a Divorce a Menſa & Thoro minlter. 


a Baſtard, unleſs the contrary be proved on 
he other Side, | 


it Note, That a Baſtard here ſpoken of, 1s | 
lehne born before Marriage, whoſe Mother is | | 
1 Wticrwards married to lus Father, who is | 
F o much favour'd, becauſe the Canon Law: 0 


akes him Legitimate. | 


oi If the Mulier interrupt the Baſtard's Poſ- 2487 
mon, or a Stranger do it, and he agree in 
" je Baſtard's Life, (as when a Stranger en- | U 


ers to avoid a Fine, and within the five 

ears he that has Right Aſſents,) in this 

aſe the Re- entry of Baſtard, and his dying 
(ed, bars not the Right of the Mulier; = 
ut if the Baſtard recover in Aſſiſe againſt 

e Mulier, this avoids the Interruption of 

e Baſtard's Poſſeſſion by the Mulier's En- 

Ye | | 


3 
Ve. 
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If the Mulier come on the Land by Con- 
ſent of the Baſtard, he ſhall not avoid his 
FPoſſeſſion thereby, but if he cut down a 
Tree, or do any other Act which mutt be 
either a Treſpaſs or an Entry, he thereby 
avoids the Baſtard's Poſſe ſſion; for where 
an Act may be dane lawfully, the Law will 
not adjudge it to be wrongful. ES. 
If the Baſtard enter, and K. ſeiſe for 2 
ſuppos d Contempt, Cc. of the Baſtard, 
and he die, and his Iſſue be reſtor d on Pe- 
tition, the Mulier is barr'd, for the Poſſeſ- 
ſion of K. when he has no good Right to 
ſeiſe, ſhall be judg'd to be the Poſſeſſion of 
him in whoſe Right he ſeis d. But if al. 
ter the Father's Death the Mulier be found 
Heir of Kt. Service Land, and within Age, 
and K. ſeiſe, the Baſtard is foreclos' d for 
ever; and if K. ſeiſe for a Contempt of the 
Anceſtor, and the Iſſue of the Baſtard be 
| reſtored on his Petition, for that K. ſeis'l 
| without Cauſe the Mulier is not barr'd. 
| Any Stranger may enter of his own Head 
on the Diſs or, or the Feoffee of Ten't U 
and deveſt the wrongful Eſtate; but 
Stranger can't enter on the Feoffee of an 
Infant of his own Head. 
If an Infant be diſſeiſed, and a Deſcent 
_ caſt during his Infancy, yet may he enter. 
| But if one die ſeiſed, and leave a Witt 
N Privement Enſeint, and a Stranger abate and 
die ſeis d, the Child born can't enter, for hg 
is not ſo much regarded in Law, becauſt 
- had no Right at the Timè of the De 
at, 


---- 
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If an Infant preſent not to a Church 246, g 
ithin 6 Months, it ſhall lapſe; if the five | 


8 

a cars for making a Claim aſter a Fine be- 
ein in the Anceſtor's Life, he muſt claim 
y@rithin them ; if he do not claim a Villein 


led into ancient Demeſne within a Year 
and Day, he can't afterwards claim him; 
ind he ſhall be barr'd in an Appeal of the 


Aeath of his Anceſtor, if he do not bring 
d, t within a Year and a Day; Tent J. dit- 
e.ſontinues, Diſcontinuee dies, and leaves 


n Heir within Age, Ten't T. abates and [! 
lies ſeiſed, his Iſſue is remitted, and the In- | 
ant can't enter; if K. die ſeiſed, the In- | 
ant is driven to his Petition; fof in theſe 4 Rep. 5. b: | 
aſes the Law prefers the Good of the 4 
hurch, the publick Repoſe of the Realm, | | 
iberty, Life, an ancient Right, and 
ting's Prerogative before the Privilege of | 
fancy. | : | „ 1 
| 
| 


A Deſcent caſt of Land, in which a Feme 
overt has Right of Entry, ſhall take a- 
ay the Husband's Entry, but not that of F 
he Wife or her Heirs after his Death; but | 
the Woman had Right of Entry, before i 
e married, a ing of full Age had if 
arried, the Deſcent caſt during the Co- ** 

erture had bound her. If a Rent be re- 
rv'd on a Feoffment, and if not paid in a | 
onth, to be doubled: An Infant neglect- ot 
ig the Payment ſhall not forfeit any Thing, | q 
ut a Feme Covert ſhall, for the Statute 
on current uſure, Cc. extends not to a Mert. ca: 5. | 


eme Covert, 1 | Ny 
Four Sorts of Men may be ſaid to be 217. bl 
0 Compos, 1. An Idcot that is Non Com. " = 


pos 


4 Rep. 120 
b. 
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Of Defeents which take away Entries: 
pos from his Natal: 2. One made ſuch , 
by Sickneſs. 3. A Lunatick, 4 aliqaando Wl 1 
gaudet Incidis Iutervallis, who is Non Com- 

pos only for the Time while he wants Un- F: 
derſtanding, 4. One that is drunk, who is 
never favoured in any Caſe, 145 omne cri. 
men ebrietas incendit & detegit. If any of the I 
three firſt be diſſeiſed, a Deſcent bars their E 
Entry, for they can't in civil Cauſes difable Ml t. 
themſelves, for which Cauſe, if they reco- 

ver their Memory, they can't in the Courts n 


of Common Law avoid any Conveyance E 


made by them during their Infirmity ; for 4 1 o 
Matter of this Nature is moſt proper to be leſt I (t 
to the Conſcience of a Judge of Equity, but it be 
ſeems againſt natural Fuſtice to put ſuch Per- al 
fons recovering their Memory wholly without 
Remedy, who mere impoſed upon when they 


finding a Perſon an Indeot or Lunatick, 
may avoid Conveyances made by them in 
Pais, but not thoſe of Record, and ſo may 
their Heirs after their Death. And in cri- 
minal Cauſes they may diſable themſel ves. 

The Heirs of one perpetually Nox Com- 

s may avoid a Deſcent caſt in the Life 
of ſuch Anceſtor by Entry or Action; ſo 
they may avoid a Feoffment made by them 
or a Lunatick; and ſo Note, they have 
Remedy as Heirs, which the Anceſtors had 
not; ſo if Father diſſeiſe Grandfather and 
make a Feoffment without Warranty, and 
Grandfather and Father die, the Son may 
enter, tho the Father could not. There are 


two Jointenants, one for L. the other in * 
T | 8 the 


— 
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18 the Heir of him that has Fee ſhall have ; 
08 Waſte, tho' the Anceſtor could not. 8M 
An Infant diſſeiſes 4. and makes a Feoff. 248. 
ment to B. who dies ſeis d, the Infant being : 
s WH within Age, the Infant enters upon his 
- Heir, A. may enter upon him; ſo if a 
e W Dils'or make a Feoftment on Condition, 
ir Feoffee dies, and Feoffor enters for a Breach, 
le the Diſs ee may enter upon him. | 
ö If a Diſs or be profeſs'd, the Deſcent to 
ts his Heir takes not away the Entry of the 
e Feoffee, for it is originally owing to his 
4 own Act, but the Heir of one profeſs'd 
jt Wl (hall have his Age. If the Ten't to a Præcipe 
it become profeſs d. or reſign, Cc. the Writ | 
- WT abates not, but if he be depriv'd it ſhall, ! 
at Leſſee Y. is ouſted, and he in Rev'n diſ- 249: | 
y ſeis d, Diſs or dies ſeis d, yet may Leſſee 
e, Wl enter, for by it he defeats not the Freehold | 
k, that deſcended. So (a) if Grantor of three, vie 
in Avoidances uſurp the firſt Turn, this puts Watl. 85. 
not the Grantee out of Poſſeſſion. | 

If one diſſeiſe another in Time of War, 
which is called Occupation, and die ſeiſed 
alſo in Time of War, Diſs'ee may enter; 
and if one preſeut wrongfully to a Church 
in Time of War, he docs not put the Pa- 
tron out of Poſſeſſion, tho' the Inſtitution 
were in Time of Peace. It is ſaid to be 
Time of Peace when K.'s Courts are open. 

If a Body Politick die ſeisd of Land, to 
which I have a Right of Entry, and 250. 
the Land go to his Succeſſor, yet I may 
enter. | 
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Of Continual Claim. 


F Diſfee make continual Claim unto the 
1 Lands, whereof the Diſs or or his Donee 
or Feoffee is ſeiſs d, or he in Rev'n or Rem'r 
make continual Claim upon the Alienee of 
a particular Ten't guilty of a Forfeiture, 
before a Deſcent caſt, they ſave their Entry 
thereby notwithſtanding the Deſcent. If 
Ten't V. or by Execution, be ouſted, and 
he in Rev'n diſſeis d, yet may he in Rev'n en- 
ter to avoid a Deſcent or collateral Warran- 
ty, or he may recover in Aſſiſe, and yet his 
Entry is not lawful to take the Profits; and 
\ ſome ſay that Leſſor L. may do the ſame. 
| 251, If one make a. Leaſe L. Rem'r L. Rem' 
| in Fee, and Ten't L. forfeit, and he in Remr 
L. claim, and Alienee die ſeiſed, and then Has 
he in Rem'r L. die, he in Rem'r in Fee may R 
enter, for he could not enter before the De- Nin 
ſcent was caſt; ſo if the Father having. 
claim'd before a Deſcent caſt die, his Son ca 
{hall enter: But if he in Rem'r L. or An- 
ceſtor claim, and die before the Deſcent, this; 
gives no Advantage to him in Rem'r in Fee, 
or to the Heir, for the Claim of another Fre 
ſhall not avail one that might have claim e. 
himſelf, and did not. e 
r 
re 


— 


262. b. If there be two ſointenants and one claim, 
and die, the other ſhall enter: If Ten't J. 
with Warranty, have judgment to recovery 
in Value, and die without Iſſue before Exe- Vie, 
cution, he in Rem'r may ſue Execution: Hure 
a Seignioty be granted for L. Rem'r in _ *p 


< » 


| e Continnal Claim. 

Ind Grantee L. die, he in Rem'r in Fee ſhall 

have a per que Servitia, - RE 0: 
Forfeiture of a particular Eſtate is either 


ne by Matter in Pais, or of Record; a Forfei- 

ee ture in Pais is of Things that lie in Livery, 

17 WY when a greater Eſtate paſſes than the Tey'r 

of i can lawfully make, whereby the Rev'n or 

ec, Remer is develted. If Ten't L. and Rem'r 

y. Man for L. join in a Feoffment, both their ” 

IH Eſtates are forfeited. If Rem'r Man for L. - 
nd diſſeiſe Ten't L. and make a Feoffment, this g 
n- B4 forfeits the Right of his Rem'r. If K. s Tey't 

n- L. or V. make a Feoffment, the Soleminity of 

nis the Livery, tending to the K. s Diſheriton, 

nd is a Forfeiture, tho the K.'s Eſtate can't be 

- , {Wdevelicd. But no Grant by Deed can for- 

nr feit Things lying in Grant. | = 
nr Forfeiture by Record is, 1. By Alienation, , 
(en Was Fine and Recovery, whether it deveſt the 
50 Rev'n or Remer, as in caſe of Things lying 


in Livery, or deveſt them not, as in caſe of 
ing Things lying in Grant. But a Deed inroll'd 
ol gcauſes no Forfeiture, becauſe the Deed it ſelf, 4 
\1- Which makes the Conveyance, is meerly Matter 

bi: Pais, 2% it be afterwards recorded. | 

"<2. By Claim, either expreſs, as when 

her ren't L. claims Fee in Court of Record, or 
n08Lcffee V. brings Aſſiſe; or imply'd, as when 

a en't I. joins the Miſe on the meer Right, 

im, or Leſſee V. loſes in a Precipe, and brings : 
t I. rrror for Error in Proceſs ; 42 (4a) 4 Mrit (a) Dyer 
verge / Error to reverſe a Recovery of a Freehold o, 5. 
*e. ie, for the Ten't of the Freehold only, and there- 


: Tore it i; 4 For ſeiture for Leſſee T. to bring it; | | 
" o that where Leſſee T. is ſummoned, and loſes Co Lit. 
All 


py Default, le has no Remedy, but if he mere 225. 4. 
| . 1 


Supra 782. 
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ar, be might have 


ſummon d, and did 
pleaded in Abatement that no Ten't of Freehold 
was nam'd in the Writ ; if he were not ſum- 
mon d, I ſuppoſe that he might have an Action 


grounded on the Deceit. c 
3. By affirming the Rev'n or Rem'r to be 


in a Stranger, as praying in Aid of, or at- 


torning to the Grant of a Stranger, (but the 
Ten't ſhall not forfeit his Eſtate by attorn- 


ing in Pais,) or by confeſſing the Action in 


a Caſu Proviſo brought by a Stranger, or by 
pleading covenouſly to the Diſheriſon of 
him in Rev'n or Rem'r, or by pleading ul 


Waft fait, in an Action of Waſte done by a a 


Stranger, or by accepting a Fine of a Stran- 


ger ſur conuſans de droit come ceo que il ad de 


4 


253. 


\\ 


ſon done. | | | 
Every paticular Ten't may forfeit, whe- 
ther for L. V. or by Execution, as Ten't by 
Statute Merchant, Cc. and Ten't J. _ 
and Leſſee to him and his Heirs for Life of 
J. S. If Ten't L. make a Leaſe for B.'s Life, 
or on Condition, and B./die, or the Con- 
dition be broken, yet the Forfeiture re- 
mains. 1 1 = 
If one have Cauſe to enter into divers 
Lands in the ſame County, an Entry into 
Part in the Name of all, to which he has a 
Right of Entry regains the Seiſin of all in 
the ſame County; but a general Entry into 
any one Parcel, regains no more than that one 
Parcel: And if ſeveral Actions be required, 
as it one be difſeis d by two ſeveral Diſs ors, 
or by one Diſs or, and he leaſe to three ſeve- 
rally for L. there mult be ſeveral Entries: 
But if lie leaſe to many ſeverally for Years, 
; one 
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D Continual Claim. 
one Entry will be ſufficient ; ſo if I be dif- 
ſeis d of ſeveral Parcels of Land by the ſame 


Perſon at ſeveral Times, or if ſeveral Par- 


cels of Land be ſubje& to one Condition, 
one Entry is ſufficient for all; but if the 
Conditions be ſeveral, there muſt be ſeve- 


ral Eutries. Tho Livery within View be 


good, yet a Claim within View where a 
Man may enter without Fear, is not. Live- 


ry of Parcel of Land in the Name of all in 


the ſame County, paſſes all. 


If he who has a Title to enter, dare not 


enter for Fear of Battery, Maiming, or Death, 


if he go as near as he dares, and claim the 


Lands, he has preſently by his Claim ſuch a 
Seiſin as if he had entred indeed, tho he ne- 
ver had any Seiſin before. But his Fear muſt 
concern his Peron; for the Fear of the Burn- 
ing of his Houſes, or Loſs of his Goods, is 
not ſufficient. The Fear of Impriſonment, or 
Mayhem, is not only ſufficient to make ſuch 


a Claim equivalent to an actual Entry, but 


will alſo avoid a Deed executed by a Man 
under ſuch Fear; but the Fear ot Battery is 


not ſufficient in the later Caſe, but in the , laſt. 4; 


firſt it is, for the Re- continuance of an ancient 
* * is favour d in Law. In Pleading, ſome 
juſt Cauſe of Fear muſt be ſhewn, and it 
muſt be no vain Fear: But in a Special Ver- 
dict, if the Jury find that the Diſſeiſee did 
not enter for Fear of corporal Hurt, this is 
ſufficient, and it ſhall be intended that they 
had Evidence to prove the ſame. _ 

Such an Entry in Law, tho it ſhall be ta- 


en as much for one's Advantage as an En- 


try in Deed, as to avoid a Warranty, or to 
Q3 enable 
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Of Continual Claim. 
enable one to bring an Aſſiſe, Cc. yet it ſhall 
not be ſo to one's Diſadvantage; therefore 
ſuch an Entry by the Plaintiff in Aſſiſe abates 
not the Writ, but he ſhall recover Damages 
from the Beginning, | 
Continual Claim is well made, tho' it be 
made but once, when the Diſſeiſee ap- 
proaches as near to the Land as he dares, and 
claims in or out of View, but if he dare he 
mult enter; yet a Claim within View re- 
duces a Freehold in Law to an actual Free- | 
hold, rho” he that makes ſuch Claim be not 
afraid to enter. ee 
255. A dying ſeis'd and Deſcent within a Year 
and Day after claim made, takes not away 
the Entry of him that claim'd, tho' there be 
never ſo many Diſſeiſins, Alienations, or 
Deſcents within that Time, and tho' it were | 
not made till many Years after the Diſſeiſin; 
but at Law, a Deſcent caſt within a Year 
and a Day after the Diſſeiſin barr d the Diſ- 
256. ſeiſee not making continual Claim; but this 
has been alter d by 32 H. 8. 33. Since which 
Statute no Dying ſeis d within 12 Years aſier 
the Diſſeiſin . away an Entry, and conſe- 
gently the Ten t dying ſeisd within five Tears 
after the continual Claim takes not away an En- 
try, becauſe the Ten't's cominuing in Poſſeſſion 
Ze the continual Claim amounts to a new Diſ- 
110, 
In the Computation of the Year and Day, 
the Day on which the Claim was made is 
the firſt; and at Law you could not have 
been ſecure unleſs you had made a new 
— within the firſt Year and Day, and 
o on. 


The 
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Of Continual Claim. 3343 
alt The Year and Day is jn many Caſes the 254: 6. 
ore Tine limited by Law; as Non-claim for 
tes that Time after a Fine did at Law bar all l 
ges Parties, as ſuch Non- claim after final Judg- 
ment in a Writ of Right ſtill does; ſo a 
be W Villein fled to ancient Demeſn, and not 
p- claimed by the Lord in a Year and Day, 
nd can't afterwards be ſeis d by him: If a Man 
he wounded die not within a Year and Day, 

it is no Fclony : No Execution can be ſued | 
after- the Year and Day in real or perſonal | 
Actions without a Scire Factas. 

| If the Ten't on whom ſuch Caim is made 256. b. 
ar be ſeis'd in Tail, immediately after ſuch |, | 
ay Claim he becomes ſcis'd in Fee, for his Oc- | 
be cupation after it is a Diſs in: And the Diſs ee, 
or as often as his Diſs or continues his Occupa- 
re tion after Claim made, ſo often may bring 
n; Treſpaſs: He ſhall recover Damages for the 
ar W firſt Entry without any Regreſs, but after | 
i. Reereſs he (hall in Treſpals with a Contina- 


ed 
7 
— — 


is ando, recovet Damages for all the mean Oc- 
ch cupation. . 
er Or he that makes ſuch Claim may have 257. 
ſe- an Action on the 5 K. 2.7. and ſuppoſe that | 
rs his Adverſary entred where his Entry was 


not given him by Law, and in ſuch Action 

he ſhall recover Damages and Coſts for the 

firſt Entry, but not for the mean Profits, 

tho' he made Regreſs. And if his Adver- 

{ary occupicd the Tenements with Force and 

Arms, or with a Multitude of People when 

he claim'd, he may have a Writ of forcible 

Entry, and recover treble Damages. 

One may commit a Force, three or more - 

a Riot, Rout, or unlawtul Aſſembly; how XY 

Ge many 
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many make a Multitude is not determin d, a 
but it is left to the Judges Decretion. ſ 
This Writ of forcible Entry is grounded t. 
on the 8 H. 6. 9. and recovers treble Da- WY v 
mages and Coſts as well for the mean Oc- i. 
cupation as the firſt Entry; it lies for an 
Entry by Force, or peaceful Entry and for- 
cible Detainer, or forcible Entry and forci- US 
ble Detainer: But there muſt be actual Wh / 
Force, and not ſuch as the Law 1mplics in f. 
every Treſpaſs, Reſcous and Diſs'in. Un- N 
uſual Weapons, or unuſual] Number of Ser- v 
vants, Threats or Violence, make Force: 
All that go to make a forcible Entry are Ne 
guilty, tho one only uſe the Violence. a 
Continual Claim made by a Servant for tl 
his Maſter is good, if he enter into a Part 
and claim, Cc. or if the Maſter ſay that he WI 
dare3 not go to any Part of the Land, nor Wh 
approach nearer than to D. and command i. 
his Servant to go to D. and claim, and thc t. 
Servant do ſo, this is ſufficient, tho' the i 
Servant had no Fear, for he doth as much Mr 
as he was commanded to do, and all that 
his Maſter durſt or ought by the Law to do. {WC 
But if the Maſter be in Health, and com- { 
mand his Servant to go to the Land andi 
claim, Cc. in this Cale a Claim made by i a 
Servant as near as he dares is void, for he 
does not do all that is commanded, nor ſo Vn 
much as the Maſter durſt have done. C 
But if the Maſter be ſick, or a Recluſe, 1 
ſo that by Reaſon of his Order he can't go, : 
and he command his Seavant to go and r 
claim for him, and the Servant go as near 


as 


260. 
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Of Continual Claim. 
Alſo if one in Priſon loſe his Lands by 


Default in a real Action, he ſhall avoid it 


by a Writ of Error; but he can't have a 
Writ of Deceit ; becauſe the Summons was 
lawful. | 

Records are legally the Memorials of 


Courts of Record, which hold Plea of 
Actions vi & armis, or where the Debt or 


Damages amount to 405. or more, and 


proceed according to Common Law; and | 


ſuch Courts are created by Parliament, Let- 


ters Patents, or Preſcription ; but the Rolls N 
of other Courts proceeding by other Laws 


are not Records. There can be no Aver- 


ment, Plea or Proof againſt a Record; and 


if it be alledged and denied, it ſhall be 
tried by it ſelf only. The Record is in 
the Judge's Breaſt during the Term, and 


alterable; but after the Term it is in the 


Roll, and admits no Alteration, Averment, 
or Proof to the contrary. Null tiel Re- 
cord cannot be pleaded to Letters Pa- 


tents pleaded and ſhew'd forth; Avon con- 


ceſſit may. 

One in Priſon may on Motion be 
brought to the Bar, and either muſt an- 
ſwer according to Law, or elſe, the ſame 
being recorded, the Law ſhall proceed a- 
gainſt him. 3 

If one out of the Realm be diſſeiſed, 
and a Deſcent caſt, yet his Entry is not 


barrd, whether he were in the K. 's Ser- 


vice or not: But if he were diſſeiſed be- 
fore he went beyond Sea, his Entry is 
taken away by the Deſcent, Tho 5 
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Mare be not within the Jurisdiction 3 


Common Law, yet the Sea of England is 
within the Realm of England. To be in- 
fra quatuor Maria, is by Conſtruction to 
be within the Realm of England or its Do- 
minions; yet a Man may in Truth be infra 
quatuor Maria, and yet out of the Realm 
of England, : 


It ſeems that one out of the Realm ſhall fr ew | 


not by Writ of Error avoid a Recovery in 22-- 
2 Pracipe, becauſe he may have a Writ of a 


higher Nature; but he may avoid an Out- 
Jawry, for otherwiſe he would be without 
Remedy. 

Matters done out of the Realm of Eng- 
land concerning War, Combat or Arms, 
ſhall be determined by Civil Law, before 
the Conſtable and Marſhal, and the Trial 
ſhall be by Witneſſes or Combat. _ 

In any Action, if the Defendant alledge, 
that the Plaintiff is an Alien born in France 
out of K.'s Ligeance, the Plaintiff may re- 
ply, that he was born in England in ſuch a 
Place within the K.'s Ligeance ; and here- 


1 
1 


* a - 
Cf 


upon the Jury ſhall be charged, and on 


Evidence that he was born in France, @c. 


they ſhall find that he was born out of the 
K. s Ligeance: On Evidence that he was 
born in England or Ireland, & c. they ſhall 


find that he was born within the K.'s Li- gupra 189 


geance. So if one plead in Avoidance of 

a Fine that he was out of the Realm, in 

S. at the Time the adverſe Party may 

alledge that he was in England at ſuch a 

Place, and thereon Iſſue ſhall be ons | 
| an 
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Of Continual Claim. 
and then on Evidence he may prove that he 
was out of the Realm, Cc. which the Jury 
ought to find. And in ſuch Caſes in a 
ſpecial Verdict the Jury may find that he 
was born beyond Sea, or was beyond Sea 
at the Time, &c, „ 
Adhering to the K.'s Enemies without 
the Realm, was Treaſon before the 25 E. 2, 
and triable in England, but the Adherency 


mult of Neceſſity be alledged in ſome Part 
of England. Now by 32 H. 8. 2. Treaſon || 


ont of the Realm ſhall be enquired of, 


tried, and determined in the K. Bench, 


or before Commiſſioners in ſuch County as 


the K. ſhall appoint, in ſuch Manner as if 


it had been done in the ſame County where 
it is enquired of, Ee | 
In an Action of Covenant on a Charter- 


other Part of England, if an Iſſue be taken 
concerning the Performance of a Matter 
covenanted to be done beyond Sea, it ſhall 
be tried at Thetford, & c. where the Action 


is brought, becauſe the Contract took its 


Original there by making of the Charter- 


5 Co. 4. b. Party; bat generally where the Contract and 


Hob. 11. 


| Cro. ac. 6. 


the Per ſormance thereof are to be both out 0 
the Realm, it can't be tried at Common Lan, 
except in Caſe of a Bond, which (being of 4 
particular Nature, taking its Courſe, and bind- 
ing according io the Common Lam, ) tho' it} 
bears Date in a Foreign Country, as in 
Bourdeux in France, may be tried here; but 


(becasſe the Venire for a Fury muſt be from 


ſome certain Place) it mult of Neceſſity p 
: | lat 


party made at Therford in Norfolk, or any Ne 
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Heir be barr'd or xebutted by the Warranty, MW, 

for the Precipe amounted to a continual Wor 

Claim. | | | 2 

An Appeal or Aſſiſe are ſaid to be ar- We 
raign'd, when they are ſet in ſuch Order 


that the Defendant is inforced to anſwer e. 
thereunto ; and they are arraigned in French, Na. 
but enter'd in Latin; but no Man is ſaid to WR 
be arraing d, but at K. s Suit. 1 
If an Abbot, or Mayor of a Corporation, Mi 
or Parſon die, and before there be a Suc- 
ceſſor a Stranger enter into the Lands, Cc. 
and a Deſcent be caſt, yet the Succeſſor Me 
may enter; for tho' the Stranger by Entry 
and Claim to him and his Heirs did gain Ni 
the Fee, yet inaſmuch as the AR of God Wn 
was the Cauſe that no Claim could be made, {Wear 
it ſhall not prejudice the Succeſſor : And R 
for the ſame Cauſe the Succeflor may pre- IC 
ſent, notwithſtanding an Uſurpation of a th 
Church in Time of Vacation. | 1 
A Grant made to or by a Body Politick to 
during the Vacation of the Headſhip is th 
void, nor can they ſue till they have a Head ; N 
but if a Leaſe L. be made, Rem'r to the 
Mayor and Commonalty of B. there being {Wot 
no Mayor at the Time, tis good, if a May- Nat 


or be choſen during the particular State. 


V Releaſes.” = 7 


Eleaſes of all the Right which one has ne 

in Land, are commonly made in ſuch be 

Form, Noverint univerſi per Preſentes me A. 
de B. remiſiſſe, relaxaſſe, & omnino de me & 

heredibus meis quietum ol maſſe; vel ſic, pro IL. 
| | | me 


O Releaſer. 


* 
al um jus, titulum, & clameum quæ habui, ha- 
cs, vel guoviſmods in futurum habere potero, 
ir- 


7c. Note; The ſaid three Words remiſſſe, 


er 

cr Wclaxaſſe, & quietum clamaſſe, are of the 
Mme Effect; and there be other Words of 
to Releaſe, as renunciare, acquietare; ſo if a 


eſſor grant to his Leſſee that he ſhall be 
n, —_— of the Rent, this is a good Re- 
c- |Weaſe. 

c. Releaſes are either expreſs, which muſt 
or Ie by Deed ; or implied, which 9 be 
ry with or without Deed, As if the Lord 
in Haifſeiſe the Ten't, and make a Feoffment 


and make a Feoffment in Fee: This is a 


e, 

d Releaſe in Law of the Seighiory in the firſt 
e- Caſe, and both of the Right and Action of 
a the Diſs ce in the ſecond. Z 


If the Obligor make the Obligee Execu- 
or, who accepts thereof, this in Law releaſes 
the Action ; but the Duty remains, for 
rhich he may retain, &c. - 

If there be two Feme Obligees, and one 


at 17 makes his Debtor Executor, this 1s in 


Power to make an Executor; it gives his Exe- 
I cwor the ſame Advantages with others. But 
if a Feme Executrix marry a Debtor, this is 
no Releaſe, for if it ſhould be one, it would 
e a „ which an Act in Law never 
rorks. 

If a Diſs ee releaſe to his Diſs'or's Leſſee 
L. his Right is gone for ever; but 1: he 

„„ | diſſeiſe 


„e & heredibus meis quietum clamaſſe C. de D. 


e & in uno Meſſuagio cum pertinentiis in F. 5 


in Fee, or Diſs ee diſſeiſe Diſs or's Heir, 


of em marry the Obligor, or if an Infant 


aw a Releaſe ; for 4s the Law gives him 


35k 


265. 


tion includes a 


that his Feoffees ſhould ſell the Land, and 


R 


diſſeiſe his Diſs'or's Heir, and make a Leaſe 
L. his Right is releas d but during Leſlee's 
L. for a Releaſe in Law is more favourably 
taken according to the Parties Intent, than 

an expreſs Releaſe in Dee. 
The Word &izht in its general Significa- 
Title, for which there 1s no 

Remedy by Action but by Entry only. 
Theſe Words in Releaſes, que quoviſmo- 


do in faturum habere potero, are void, fora | 
mere Poſſibility can't be releas'd, therefore 
if the Son ſhould make ſuch a Releaſe to iſ 


his Father's Diſs'or in the Father's Life, yet 
might he enter after his Death, * 
there were a Clauſe of Warranty in the 
Releaſe. If Father diſſeiſe Grandfather, 


make a Feoffment, and Father and Grand- 
father die, the Son may enter; but if there 
were a Clauſe of Warranty he ſhould have 


been barr d. FS : 
A Right to a Rev'n or Rem'r may be 


preſently releaſed, for one may have a pre- 


ſent gl to them, tho it can't take Effect 
in Poſſeſſion, but in faturo. Husband makes 
a Leaſe L. and dies, the Wife may releaſe 


her Right of Dower to him in Rev'n, (be- 


cauſe ſhe can t recover her Dower againſt the 
Leſſee L. without binding his Rev'n,) yet ſhe 


| Has no preſent Cauſe of Action againſt 


him. | | „ 

A bare Authority can't be releaſed, there- 
fore the Executors, to whom one deviſes 
that they ſhall ſell his Land, can't releaſe to 
the Heir; ſo it ceſtuyque Uſe had deviſed 


they 
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they had made a Feoffment over, yet might "7 
they have ſold the Uſe.  _ : 25 


But tho theſe Powers in Strangers can't 


be releaſed, yet a Power of Revocation in vide ſupra 


the Feoffor, Cc. may. „ 
If the Plaintiff releaſe all Demands to 

the Bail in the King's Bench, and after- 

wards eee be given againſt the Prin- 

cipal, Execution may be ſued againſt the 

Bail; for in the K.'s Bench, when the Proceed- 


Wins 1s by Bill, the Bail are not bound in a cer- 
Jain Sum to the Plaintiff, but only undertake 


that the Defendant ſhall pay the Condemna- 
tion Money, or render his Body to Priſon, ſo 
that they are but in Nature of Gaolors to the 
Dejendant ; but in the Common Pleas the 
Bail are bound to the Plaintiff in a certain 
Sam: So if the Conuſee of a Statute re- 
leaſe to the Conuſor all his Right to the 
Land, yet may he ſue Execution, for he 
= no Right to the Land, but only a Po- 
bility. © . 55 
Regularly none can take a Releaſe of a 267. 4. 
bare Right to Lands unleſs he have a Free- 
hold in Deed, or in Law, or a Rev'n or 
Rem'r in Fee, Tail, or for L. velted in him 
at the Time of the Releaſe; yet it 1s not 
neceflary that ſuch Rem'r or Rev'n be im- 
mediately expectant on the Eſtate in Poſſeſ- 
ſion; but if the particular Ten't be diſ- 
ſeis'd, a Releaſe to them in Rev'n or Rem'r 
during the Poſſeſſion of the Diſs'or, is void. 
The Vouchee having enter d into the War- 
anty, and the Ten't to a Precipe, notwith- 
ſtanding he has alien d, may take a Releaſe 
from the Demandant, for they are * 266. 
; w 
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Law as to him, and it is preſumed that they ar 
as much concerned to anſwer kit Action as j 
they were Ten'ts indeed. An Annuity pay 
able by the Parſon, may in Vacation be re 
leaſed to the Patron, for he is the only Per 
fon, who by the Temporal Law has then an In 
tereſt in 4 Church : But it ſeems that a Re. 


leaſe to the Ordinary only is not good, be. 
cauſe it is a Temporal Thing. One Leſſce Y 


may take a Releaſe of another; as if ſuchlf 
Leſſee be ouſted, and Leſſor diffeiſed, aud 
Diſs'or make a Leaſe V. the firſt Leſſee may 


releaſe to the ſecond ; But a Dits'ee cant 
releaſe to his Diſs'or's Leſſee V. but to hi 
Leſſee L. he may. A Feme may releaſe het 
Right of Dower to Guardian in Chivalry 
becauſe a Writ of Dower lies againſt him 
and the Heir ſhall take Advantage of it, 
There is jus Proprictatis, and jus Poſſi 
« fionis, and he that has both is ſaid to have 
jus Duplicatum, or droit dreit ; the Diſs'ee has 
the iſt, the Dils'or the 2d, and if Dils'ee re. 
leaſe to him, he has both. Regularly when 
a bare Right is releaſed to one that has f 
Poſſeſſionis, and afterwards another by a mean 
Title recovers the Land from the Releaſee, 
the Right of Poſſeſſion draws the naked Right 
with it, and leaves no Right in the Releaſee; 
| as if A. diſſciſe the Dils'or's Heir, and the 
Diſs'ee releaſe to A. and then the Diſs ors 
Heir enter upon A. or if Diſs' ee diſſeiſe the 
Diſs'or's Heir, and make a Feoffment, and 
then the Diſsor's Heir enter upon the Feoffce; 


in both Caſes the meer Right is, together 


with the Poſſeſſion, veſted in the Heir of the 
Diſs or, who by his Entry wholly defeat 
| Tl the 
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356 Of Releaſes. © 
recontinning bis Poſſeſſion wholly defeats all 
Conveyances made Joes he was diſſeis d. 

The Diſs'or's Heir has the Freehold i 
Law in him before he enters, and a Fine 
ſur Conuſance de droit come ceo, or ſur Cons 
ſance de droit tantum, Surrender by Ten't L 
to him in Rev'n, Bargain and Sale by Need 
indented and enroll'd, Covenant to Rand 
ſeis'd paſs a Freehold in Law before. — . 


. 


95 Moor (4) but, a Common Recovery veſts no Freehold, 
ol. 141. - Deed or in Lam, before Entry or Execution a 
ed. | | 


If the Ten't in a Precipe ſeis d in Fee, 
confeſs himſelf to be a Villein to A. and tg 
hold the Land in Villenage of him, by this 
A. is actually feis'd without Entry, for th: 
Poſſeſſion of his Villein is thereby become hu 
Poſſeſſion. | " 

The Eſtate which makes a Man Ten't to 
the Precipe, is ſaid to be the Freehold, not 
the Rev'n, Cc. „„ | 

267. b. The Releaſe made to the Frecholder ſhall 
aid him in Rev'n or Rem r, and the Releal; 
made to him in Rev'n or Rem'r (hall aid 
the particular Ten't, as much as if it were 
made to them, but it ſhall not be pleaded 
by them, being Privies in Eſtate, uplcis 

1 * . hh ES 2 

f 8 two Ten'ts in Common, or ſeveral 

| een grant a Rent of 40. out of their 


; ef em, this extinguiſhes but 204. but it 
. 1 eſſor L. and Leſſee grant a Rent in Fee, 

4 ae,, and the Grantee releaſe to one of em, thiis 
erxtinguiſhes the whole, for it is but TER 
| | nt 


the other Caſe there are ſeveral Rents. 
If there be Lord and Ten't, and the Ten't 


is Right in the Seigniory or in the Land, 
is ſhall extinguiſh the Seigniory, for the 


4 eſſee is Ten't to the Lord in Right and 
aw; for at Law, if the Diſs ee s Beaſts had 
een taken, and he had repleyy'd them, he 
1 ight have compell'd the Lord to have 


vow'd upon him, or upon the Matter 
jewn, have abated his Avowry, and his 
eir of Kt. Service Land ſhou!d be in Ward 
pay Relief; if he die without Heir, the 
and ſhall eſcheat. And notwithſtanding 
he Lord accept Rent of the Diſs or after 
he Title of Eſcheat accrued to him, yet it 
ſaid that he may have a Writ of Eſcheat, 
cauſe Rent may be paid by a Bailiff, but if 
> accept of Fealty, which muſt be done 
y the Tent in Perſon, or avow for the 


d of his Eſcheat; and if the Diſs'or had 
ade a Feoffinent, or had died ſeiſed, and 


he Diſs'ce had died without Heir, there 


el ad a Ten't in by Title; and if the Diſs ee 
ie without Heir, and then the Diſs'or make 


end to his Heir, and the Lord accept the 


oy kent of the Heir or Feoffee, he ſhall be bar- 
ce i ua his Eſcheat, becauſe they are in by 
ne le. 


A Releaſe of a Rent · Charge to Diſs ee is 
oid, for there is no ſuch Piivity * 
the 


ER ic 
ent iſſuing out of both their Eſtates, but 


e diſſeis d, and the Lord releaſe to him all. 


Kent in a Court of Record, he ſhall be bar- 


he Land had deſcended to his Heir, before 
ad been no Eſcheat at all, becauſe the Lord 


Feoffment or die ſeis d, and the Land de- 
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Vide ſupra of the Land, and he diſtrain in other Land, N. 


247. 


4 
i l * 


Ten't in certain within 40 Years. And the 


at the ] ime has no Eſtate in the Land. 


Donee (ill, for il. e ſhould ayow on the 


is charged, 


ra Mb a 8 * | . 9 * * N 
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the Diſs ee and Grantee, as there is in the 
Caſe above, between the Lord and his 
Ten't being diſſeiſed, becauſe the Land only 


By 21 H. 8. 19. the * Lord may avow 
as in Lands within his Fee, without na- 
ming any Perſon in certain: But he may 
ſtill avow at Law if he will. And notwith- t 
ſtanding the Statute, all neceſſary Incidents 
muſt be obſerv'd, and therefore the Lord n 
mult alledge Seiſin by the Hands of ſome {W® 


Plaintiff ſhall have all the Advantages, that 
he had before, as Aid, &c. Diſclaimer only Nen 
excepted : For he can't diſclaim to hold of n 
the Lord, becauſe he avows on no Perſon 
in certain. Tho' the Words of the Act be, 
if the Lord diſtrain in the Land holden, MK. 
yet if he come to diſtrain, and the Tent Nee! 
drive the Beaſts in the Lord's View, out 


yet it is within the Act. | 
If Donee or Leſſee L. be diſſeis d, a Re- 
leaſe by the Donor or Leſſor is good to ex- 
tinguiſÞ-the Rent, which ſtill continues 
betwer y m, in reſpect whereof the Donor 
or Leſſkv® huſt ſtill avow on the Donee or 
Leſſee f:. the Rent behind, but nothing of 
the Rei en paſſes, for the Releaſe can't en- 
large tl e Right of the particular Ten't, who 


So i? Donee diſcontinue, and then the 
Donor releaſe to the Donee, he paſſes no- 
thing of the Rev'n, but yet he extinguiſhes 
the Rent, for the Donor mult avow on the 


I | Diſcon- 


* 


"OF Au . 9 | 
iſcontinuee, the Rev'in would by his 269, 7 
wn ſhewing appear to be out of him, A 
If there be very Lard and very Ten't, i. e. 3 
the Lord have a Fee in the Seigniory, and Ae il. 1 
e Ten't in the Tenancy, Ad the Ten't © = 


N. ake a Feoffment, and the Lord releaſe to | 
ay Nie Feoffor before he has accepted the Feaffee = 5 
h. r his Ten't, this Releaſe extinguithes not I 
\ts Dee . for tho the Lord may avow 


n the Feoffor, yet he can t be compell'd to ' | 
o it, nor is the Feoffor Ten't in Right to 


ws he Lord, And if the Feoffee give the Lord . | 
at Notice, and tender all the Arrears, he ſhall | | 
ly Wowpel him to avow upon him if he avow | 
of En any one in certain; he ſhall alſo compel 
n Ihe Lord to avow upon him after the Feof- 
e, Nors Death, for the Lord cant avow on the 


cir of the Feoffor, becauſe nothing de- - 
cended to him, and there never was any Pri- < 06.0 wes 4 
ity between him and the Lord. But if the &# 2 
ord accept the Rent of the Feoffee be- , , 
ore the Law compels him, he loſes all the T fn Alva 
\rrears due in the Time of the Feoffor, for //,,+/ 
after he ſhall not avow on the Feoffor, nor ow” 
Dn the Feoftee, for the Feoffor's Arr-1rages, 
or it may be preſum'd that he would Have 5 
3 the Feoffor, unleſs he paia,, # ail 
e Arrears, But if he accept the i t of 
he Feoffee due in his Time, after the Feof- 
For's Death, or of Ten't that has fore-zudg'd 
a Melne, he ſhall not loſe the Arreafs due 
in the Time of his former Ten't, fox the 
Law compell'd him then to accept em for | 
en ts. 
A Writ of Cuſtoms and Services lies not 
againſt a Feoffor, becauſe : is not Ten't in 

| Right 


ſiſe for Rent is not ſo merely Poſſeſſory as a 


no Benefit thereof, any further than as i 


Feoſfor s Time, but the Feo 


a particular Ten't after Waſte done grant 


bot, &c. having aliened contra formam col- 


0% Relaſes. 
Right to the Lord, and if the Lord diſtrain 
for Rent, and a Reſcous be made, an Aſſiſe 
lies not againſt the Feoffor and the Reſcue 
for the Feoffee is Ten't, and the Difre 


was taken, and the Violence done to thy 
Lord on Land in his Poſſeſſion, and an A. 


Avomry is; for if the Lord has been ſeis d 
more Rent than of Right is due by Incroach- 
ment on the Tent, he can't recover in Aſi 
more than is due, but in Avonry he my. 
But the Lord's Releaſe to the Feoffor dil. 
charges all the Arrearages due from him 
before the Feoffment, for ſo far as the Fei. 
for is liable to the Lord's Avowry, ſo far my 
he take a Releaſe from him; but ſuch Releaſe 
can't extinguiſh the Seigniory, as is afore- 
ſaid, for which Cauſe the Feoffee can take 


the Diſcharge of the Arrrearages during tht 

for may pled 
to the Lord's Avonry a Releaſe to the Feoſ. 
fee, for thereby the Seigniory , which is 
the Ground of the Avowry, is extinct. So il 


over his Eſtate, and he in Rev'n releaſe to 
the Grantee, the Grantor may plead it in 
an Action of Waſte againſt him, for if he in 
Revn ſhould have Fudgment againſt him, 
he would recover the Place waled againſt the 
Releaſee. So the Vouchee, or a Tent to a 
Pracipe after a Feoffment made, or an Al- 


lationis, may plead a Releaſe to the Tent 
of the Land, for the Demandant can't recover 
againſt them without avoiding ſuch _—_ 

oe | lere 
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There be four Kinds of Avowries for Ser- 

ices. 1. Super Verum Tenentem, when both 

Lord and Ten't have Fee. 2. Super Verum 

Tenentem in forma prædicta, when a Leaſe 

L. or Gift in T. is made, Remer in Fee. 

3. Upon one as his Ten't by the Manner o- 
mitting Verie; as when the Lord has a par- \ 
icular Eſtate in the Seiguiory, and ſuch * 

\vowry (hall be made by !'onor or Leffor 

upon Donee or Leſſee. 4. Sur le Matter en 

4 Terre, as within his Fee, and Seigniory; 


ain 
ile 
e 
of 
* 


4). 

iſ as when Ten't by Kt.'s Service made a 

in{MLeaſe L. and left an Heir in Ward, the 

Nord ſhould fo avow upon the Leſſee. 

A Releaſe by a Leſſor to his Leſſee V. or 270. 

ale having enter'd by Force of ſuch Leaſe, 2 0. god 
re-. good, in reſpect of the Privity between . & om vel 
em, for it would be in vain for the Leſſor wt «Het + 


o make Livery of Seiſin to one already in *< 207 EE 


th oſſeſfon of the ſame land by his own e SHO 
ad W.caſe; and if the Leſſee V. make an Under-- 

of- {Weale for Years, yet may the Leſſor releaſe 

No the firſt, but not to the ad Leſſee; and if 

o if Hine make a Leaſe V. Rem'r for Years, and 

ant Neſſor releaſe to him in Rein'r, after the 

% irſt Leſſce has entered, ſuch Releaſe is good 


in o enlarge his Eſtate. 

n But a Releaſe to Leſſee V. in Futuro, or 
m, Iny Leſſce Y. before Entry; tho it may ex- 
the Ninguiſh the Rent reſerv'd, (nhich is a Charge 

0 4 Wyo: the Intereſt into whoſe Hand ſoever it 
A- Woes.) yet it can't enure by Way of En- 
ol-Nreing an Eſtate, becauſe the Leſſee has no 
ent WF offcilion; yet he has ſuch an lutereſt as 
ver W grautable over, 


ma N R . | Aid 
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( Releafes. 
And fince the Statute of Uſes 4 Releaſe to 4 
Bargainee for 4 Tear, &c. is good, becauſe the 
Statute execntes the Poſſeſſion to the Uſe, and 
if there be any Reſervation on a Leaſe J. 
tho but of a Pepper-Corn, it is 3 
Conſideration to raiſe an Uſe, and conſe- 
22 to male the Leſſee capable of a Ke. 
eaſe. 

If a next Avoidance be granted to two, 
one may releaſe to the other before the 
Church becomes void, not after, becauſe it 
is then as a Choſe in Action. 

If one make a Leaſe L. Rem'r L. and 
Leſſee die, a Releaſe to him in Rem'r be- 
us Entry is good, for he has a Freehold in 

W 


The Leſſor's Releaſe to a Ten't by Suffe. 
rance is void, for he has a Poſſeſſion with- 
out a Privity. But if one enter of his own 
Wrong, and take the Profits, his Words to 
hold at the Owner's Will can't qualify the 
Wrong, for he is Diſs or, and the Owners 


. Releaſe to him is good; or if the Owner 
\ conſented, he is Ten't W. and then the Re- 


. leaſe is alſo good. Note, That tho' it be ge- 


nerally true, that he n ho enters wrong fully and 
tales the Profus is a Diſs or, yet this is to be 
underſtood nhere there is no particular Eſtate 
in the Land; but if there be a Term in 
Eſſe, and one enter claiming the Term, and 
pay the Rent, 8c, he ſhall not be a Diſs or, but 
an Action of Debt or Waſte ſhall lie againf 
him, and one may be an Executor of his own 
Wrong of a Term. | 


There 
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4 here are four Kinds of Privies. r. In 271. 
he Eſtate; as the particular Ten't, and he in 
4 ff Rev'in or Rem r. 2. In Blood; as Heir to 
. the Anceſtor. 3. By Repreſentation ; as Ex- 
1: WM ccutor to the Teſtator. 4. In Tenure; as 
Lord and Ten't. | | 
to Before 27 H. 8. 10. If a Man had made a 

Feoffment to the Ule of his Will, and af- 
o, terwards the Feoffee had releas d to the Feof- 
de for and his Heirs, this Releaſe was good; 
it for in ſuch Caſe the Law intends that the 
Feoffor ought preſently to occupy the Land 
dat the Will of the Feoffee, and ſo the Law 
e- W makes a Privity between them. And the 
in Feoffor ſhould be ſworn on a Jury by Com- 
mon Law; and where 2 H. 5.3. required 
e. 40 f. per Amum in a Juror, it was holden 
b. that ceſffuyque Uſe of Land to that Value 
in might be returned; as to a Feoffment to 
to the Uſe of a Will. ide ſupra 166. . | 
he An Uſe is a Truſt or Confidence reposd 272; 
1 in ſome other, which is not iſſuing out of 
er Land, but as a Thing collateral, annex d in 
e- Privity to the Eſtate of the Land, and ta 
e- the Perſon touching the Land, viz. that 
1d ceſtuyque Uſe ſhall take the Profits, and the 

be 1cr-tenant ſhall make an Eſtate according 
4 to his Direction; ſo that ceſtque Ute has 
in neither jus in re, nor ad rem, nor any Re- 
na medy but in a Court of Equity. | 
e An Ule is either rais'd by Tranſmutation Co. L. 27r« 
of the Eſtate, as by Fine, Feoffment, Cc. b. 
un or out of the Eſtate of the Owner of the 

Land, as by Bargain and Sale, Covenant to 
ſtand ſeis d, &'c. A Feoffce to the Uſe of A. 

ere and bis Heirs before 27 H. 8: bargains and 

* ſells 
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ſells to C. without givi 


ſettled in him. 


ter le Eſtate; or, 3dly, By Way of Mitter le 
Droit; or, qthly, By Way of Extinguiſh- 
ment. 

Parties to them be privy in Eſtate, therefore 
Releaſe by the Donor or firſt Leſſor to the 


may releaſe to the Husband of his Leſſe 


his Eftate in Fee. | 


his Heirs, he has a Fee, Cc. for ſuch 


' 


Notice'of the Uſe, 
nothing paſſes, becauſe he was ſeis d to the 
Lie of B. before, which Uſe can't be alterd 
or extinguiſhed without Tranſmutation of 
the Poſſeſſion, and there can't be two Uſes 
of the ſame Land in Eſſe at the fame Time. 
A. diſl-iſes one to B.s Uſe, B. not 4nowing WL 
thereof, and bargains and ſells to C. C. has 
an Uſe executed by the Statute, which ſhall 
not be deveſted by B.'s agreeing afterwards 1 
the Diſsin, for tho an Agreement ſubſequent be 
look'd upon as equivalent to a Command prece- Wc 
dent, yet the Law will not by ſuch a FittinWi 
take from C. an Uſe for good Conſideration 


Releaſes either e nure, 1%, By Way of en- 
larging an Eſtate; or, 2dly, By Way of Mi. 


As to the fir, it is neceſſary that the 


if a Donee or Leſſee make an Under-leaſe, a 


ſecond Leſſee is void, but a Leſſor L. or Y, 


and his Heirs, Cc. And if one make! 
Leaſe V. Remer L. and then releaſe to the 
Leſſee V. and his Heirs, he thereby enlarge 


If a Leſſor V. releaſe to his Leſſee, of 
to a Tent't by Execution, all his Right 
without ſaying any more, the Leſſce has 
an Eſtate J. if he releaſe to him and 


Re lea 
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= Of Releaſes. 
Releaſe is in this reſpe& like Livery of Seiſin, 
hich being made without Words ef In- 
eritance, gives but a State E, | 
If a Leſſor releaſe to his Leſſee pur autre 
ie, he gives him an Eſtate for his own 
Liſe. Z 
If one make a Leaſe for 10 Years, Rem'r 
or 20 Years, and he in Rem'r releaſe to 


he firſt Leſſee, the Releaſee ſhall have 30 
Years; for his Term of 10 Years ſhall not 


Irown'd in a Chattel. | | 

It I grant the Rev'n of = Fen't L. to 
nother for L. I can't have Waſte ; but if I 
fter Releaſe to my Grantee and his Heirs, 


ch Grant of the Inheritance to him. 
But where a Releaſe enlarges an Eſtate, 
he Releaſee muſt not only be privy bur 


the uͤſt alſo have an Eſtate; therefore if an 
ſole nfant's Leſſee L. grant over his Eſtate, and 
e, ie Infant at full Age bring a Dum uit in- 
tber atem againſt the Grantee, who vouches 
ee Grantor, a Releaſe by the Demandant 
fie the Grantor and his Heirs, is void as to 


large his Eſtate, for it is manifeſt that the 
155 can t enlarge the Eſtate of him that has 
/ | os | 
2. Releaſes that enure by Way of Mitter 
Eſtate muſt be alſo between Privies, viz. 
arceners or Jointenants; but ſuch a Releaſe 
bes not require any Words of Inheritance, 
hether it make a Degree, as when it is 
zade by one Parcener to another, or one 
dinteuant to one of his Companions, or 
R 3 whether 


de drown'd, becauſe a Chattel can't be 


je thall have Waſte for Waſte done after 


- 
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whether it make no Degree, as when it is 


made by one Jointenant to all the refl, 


| 
} 


It there be two Parceners of a Rent, and 
one of them marry the Ter-tenant, and the 
other releaſe to her, this ſhall enure by 
Way of Mitter le Eſtate, and yet the Rent 
was ſulpended at the Time of the Releaſe; 
but if ſhe had releaſed to the Husband, it 


would have enured by Way of Extinguiſh. 


ment. Quare, how a Releaſe to both Huſ- 
band and Wife ſhall enure. | 

3. Some Relcaſes enure by Way of Mitter 
te Droit, which transfer the Right of the 
Releaſor to the Releaſee ; as when Diſs 
releaſes to Diſs'or, which makes his Eſtate 


rightful which was wrongful before. 


Such a Releaſe may be on Condition, 


B but a Condition can't be releas'd on Condi- 


274. 


tion; nor can a Villein be manumitted, or 
,a Grant attorn'd to on Condition ſubſe- 
quent, but a Condition precedent 1s good 
in both Caſes, fer there is no Attornment er 
Manumiſſion before it is perform d. 

K. may make a Denizen, or grant a Par 
don on Condition either precedent or ſub- 
ſequent. 

A Releaſe of a bare Right for a Day, ot 


an Hour, Cc. is as good as if it were made 


to the other and his Heirs, Cc. for a Diſsce 
cannot releaſe Part of his Eſtate in the 
Right, becanſe he has no Right to any Eſtate 
but that whereof he was diſſeiſed, therefore be 


mut releaſe his Right to that or none at all. 


Neither 
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V Releaſes. 
Neither is it requiſite that there be any 
Privity between the Parties to ſuch Releaſe; 


Fee, and the firſt Leſſor releaſes to the 2d 
by Leſſee, this abſolutely bars the Releaſor, 


zent and the Rem'r Man ſhall take Benefit of IB 
aſe; Hand if a Diſs or make a Leaſe L. Rem'r in 


, it Fee, or a Leaſe L. only, and the Diſs'ee re- 


sh. leaſe to the Leſſee L. it ſhall enure to the 


Jul. Benefit of him in Rem'r or Rev'n, and ſuch 

Releaſes are ſaid to enure partly by Way of 
erAitter le droit, and partly by Way of Ex- 
the tinguiſhment. 


Foy But be in Rev'n or Rem'r ſhall take no 


{tate E of a Releaſe of all Actions to Leſ- 
ce L. | 


ion, Neither is Privity requiſite in Releaſes 
nd. which enure by Afirrer le Droit, only which 
„ AG ſaid ro enure by Way of Entry aud 
ble. Feoffinent; as if one be oulted by two Dit- 
ood ſeiſors, Abators, or Intruders, and releaſe 
„ to one of them; or if a Douce in T. or 


wards he and the Reverſioner relenſe to one 
of them; the Releaſee (hall hold the other 


entered and infeoffd him: But it Leſſte 
ſha!l enure to, them both; for if it ſhould 
enure by Way of Entry and Feoffment, the 
Re lea ſee s Fee-ſimple would be chang'd to 


Eſtate L. in the ſecond, and the Rev'n 
would be reveſted in the Donor or Leſſor, 


1s when Leſſee L. makes a Leaſe L. Rem'r in 


Leſſee L. be diſſciſed by two, and afie- 
out in ſuch Manner, as if-the Diſs'ee, &c. lad 
alone make a Releaſe to one of them, it 
a Fee qualified in the firit Caſe, and an 


who were Strangers to the Releaſe, which 
R 4 range. 


275. 
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| Of Releaſes. 
ſtrange Tranſmutation of Eſtates the Law 
will not ſuffer, | 
Hut if K.'s Leſſee L. be diſſeiſed by two, 
and releaſe to one of them, the Releaſee 
{hall hold the other out, for the Diſs on 
gain d but a State for Life, So if two Join. 
tenants make a Leaſe L. and after diſſeiſe 
the Leſſee, who releaſes to one, he ſhall hold 
the other out, becauſe the Diſs in was but of 
a State L. and the Releaſe enuring by Way if 
Entry and Feoffment, does not diminiſh the E. 
ſtate of the wr ge nor reveſt an Eftate in an 
not concerned therein, but only deveſts the E. 
ſtate which the other Fointenant gain d h 
Difris. 5 

If Leſſce V. be ouſted, and Leſſor dil. 
ſeiſed, and Leſſee releaſe, the Diſs ee may 
enter, but if Leſſee L. be diſſeiſed, and re 
leaſe to the Diſs'or, the Leſſor can't enter, 
for the Dils'or has a Freehold whereon ihe 
Releaſe of Leſſee IL. may enure, but be 
has no Term for V. Cc. And it is plain 
in the firſt Caſe that the Leſſor might recove 
in Aſjiſe beſore the Releaſe, tho' he could 
not take the Profits, and after the Rela 
he may both recover and take the Profits, 
for the Estate gained by the Diſsin being 
wholly defeated, if the Diſsor ſhould main 
tain an Action againſt him for the Profus, 
it muſt be rounded in the Releaſe of tt 
bare and . Right of the Leſſee T. which 
can't be transferred; but in the 2d Caſt 
* Leſſor can't have an Aſſiſe during the Liſe 
of Leſſee L. 
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Of Releaſes: En 
If two Jointenants be diſſeiſed by two, 
and one of them releaſe to one of the 
wo MDi!s'ors, he ſhall not hold out his Compa- 
aſceſW1ion, for if this ſhould enure by Way of En- 


on) and Froffment, it would not only deveſt 


oin- e Eftate of the other Diſi or, but reveſt the 
E/tate in the other Diſs ee who was a Stranger 
0 the Releaſe, | . 

Iwo Femes diſſeiſe a Man, and one of 


t of | 

„hem marries, and the Diſs ee releaſes to 
E. he Husband, this enures to the Advantage 
anf both Diſs'ors, for the Husband is in a 


onſtruttion io make ſuch a Releaſe enure to ouſt 


abled to take the Releaſe ; but if two Wo- 
nen be Dils'ors, and one take Husband, 


ole ſeiſed. | | 


Releaſe to one of them enures to both, for 


[uy ir ſhould enure by Way of Entry and Feoff= 
ent, the Releaſee would avoid his own Leaſe, 
old Mortgagee on Condition after Condition 
leak @roken is diſſciſed by two, and Mortgagor 
oft, eleaſes to one of them, this enures to 
hein oth, for they did no Wrong to the Mort- 
ain. Ngagor, and he releaſes not a Right to an 
of; ncient Lſtate deveſted by Wrong, but a 
the it le of Re-entry by Force of a Condition which 
rhich 411 not by Conſtruction of Law defeat the E- 


Fate to which it was annexed, without an ex- 
reſs Re-entry, according to the Words of the 


anner in by Title, and it would be a hard © 


bis Wife, in Right of whoſe Eſtate alone he was 


If two Diſs'ors make a Leaſe L. or V. a 


369 


nd Diſs ee releaſe to the other, ſhe becomes: Co. L. 278. 
as 


Feoffment or Diſs in, ſuch Releaſe, if the 


by E. 5. Releaſe to E. defeats all the 


9 By 
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Of Releaſes. 

A Releaſe to one joint Feoffee enures to 
him and all his Companions in Reſpect of 
the Warranty, which the Law preſumes 
that they have, and which, if the Releaſe 
ſhould enure by Way of Entry and Feeffment, 


would be defeated, the Eſtate being defeated 10 
which it was annexed. 5 8 
If he in Rem 'r L. diſſeiſe Ten't L. and 
YideCo.L. then Ten't L. die, the Diſs' in ts purged, 
42. Ds 


and he becomes Ten't L. for the Law more 
reſpects a leſſer Eſtate by Right, than a 
larger Eſtate by Wrong, 

If Diſs'ee, or he whoſe Rev'n or Rem'r 
is deveſted by a Forfeiture, releaſe to the 
Ten't of the Land, whether he be in by 


Releaſor had Right of Entry, defeats all 
meine Titles, becauſe it enures by Way of 
Entry and Feoffment. Therefore. if B.s 
Diſs'or infeoff C. with Warranty, who in- 
feoffs D. with Warranty, who is diſſeiſed 


mean Eſtates and Warranties, for it is made 
to a Diſs'or, who comes not to the Land in Pri. 
vity of the Eſtate ro nhich the Warranty wat 
annexed, and all the Kight of C. and D. to the 
ſaid Eſtate being wholly defeated by the Releaſe 
of B. their Re entry can't recontinue their for- 

mer Poſſeſſion, but they muſt be Diſc ors ane, 
So it a Difs'or's Leſſee L. alien in Fee, 
and then the Diſs ce releaſe to the Alienee, 
the Dits or can't enter for the Forfeitute. 
And if a Diſs'or die ſeis d, the J iſs ce be- 
ing within Age, and a Stranger abate, and 
Dils ce being of full Age releaſe to the 
Abator 


Of Relbaſes. 5 
{bator, the Heir of the Diſs or ſhall never | 
ner. | 

But if Leſſee L. be diffeiſed, and the 
Diſs'or be diſſeiſed, and he in Rev'n re- 
cale to the 2d Diſs or, the firſt may enter 
n him, and if Leſſee enter, he leaves the 
Rev n in the firſt Diſs'or ; for the Entry of 


ad im in Rev'n was not lawful, and conſe- 

d, Wh»:c:tly his Releaſe cannot enure by Way of En- - 
re ry 4nd Feoffment, therefore the Eſtate of the | 
a Wcleaſee being defeated by a mean Title, the | 


7 ir of Poſſeſſion draws the naked Right along vide ſupra 
vit h it. | 354+ 
Notwithſtanding a Releaſe by one whoſe 
ntry 1s lawful enures to many Purpoſes by 

ay of Entry and Feoffment, and there- 
ore if a Diſſeiſor's Feoffee on Condition 


of Wnake a Feoffment, without expreſſing any = 
. Condition; or if a joint Diſs'or grant a | 
n- cnt, and the Diſs'ce releaſe to the 2d 

ed MFcoffee, or the other joint Diſs'or, the 


ondition or. Rent are avoided, becauſe 
he firſt was not expreſſed on the Feoff- 
nent, and the 2d was not granted by the 


24: Wc leaſee. And ſuch a Releaſe takes away 

ell wrongful Titles; as if A. diſſeiſe B. to 

aſe s Uſe, and B. releaſe to A. this takes a- Vide ſupra 
u. dv ay C's Agreement to the Diſs in. Yet if 363. 8 


a Diſs'or make a Feoftment on Condition, 
and Diſs'ee releaſe to the Feoffee; or if he 
grant a Rent, and then Diſs'ee releaſe to 
him; ſuch Condition or Rent remains, for 
one ſhall not avoid them againſt his own 
xpreſs Acceptance or Grant by Force of 
ſuch a Releaſe, (and yet if the Dils'ce had 
entered 


278. 
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entered, and made a Feoffment to him, 
ee they had been avoided.) If two Diſs ois 
LS 4 & fr make a Feoftment, and take back an Eſtate 
1 L. or T. a Releaſe to one enures to both; 
or if two Diſs'ors be diſſeiſed, and releaſe 
to their Diſs'or, and then diſſeiſe hun, and 
Diis'ce releaſe to one or both, yet the 2d 
Dis or may enter, for the Law will not 
make ſuch a Conſtruction of ſuch a Re- 
| Jeale; as to enable a Man thereby to avoid 
his own Feoffment or Releaſe ; and if the 
Heir of a Diſs or endow his Wife, ex 4 
fenſu Patris, and then the Dils'ce releaſe to 
| the Diſs'or, he ſhall not avoid the Endow- 
Has e ient. 3 | ; 
A plicoter 44 Neither ſhall Acts done to the Diſs or 
Ef Ve avoided by the Releaſe of the Diſs ee; as 
3» ifi 4/4” if the Lord confirm his Eſtate to hold by 
. # * Iefſer Services, or if Eſtovers be granted to 
. pim to be burnt in his Houſe, or a War- 
TL Ae tak vRopdanty be made to him, they thall not be 
| / loſt by ſuch Releaſe. 
An Alien diſſciſes F. S. and is made 4 
Deuizen, and then F. S. releaſes to him, K. 
ſnall not have the Land, for it is as it were 
a new Purchiſe; but if the Alien had been 
a kofice, K. ſnou ld have Land, for it is in- 
tended that the Feoffee has a Warranty, by 
Force of n bich he may preſerve his Eſtate or 
recover in Value if he loſe it, which 1 ſappoſe 
K. may take Alvaniage of, as being annexed 
; Rep. to the Eſtate. (tho he can't claim a Ca) mere 
2. b. Right of a real Action as ſorf ited to him, 
and K ſhall got loſe his Poſſibility by ſuch a Ree 
leaje, bus th Diſs.or is merely in by Wrong. 


The 


Of Releaſes, 

The Lord diffeiſes his Ten't, and is diſ- 
ſeiſed, and the I iſs ee releaſes to the 2d 
Diſs or, the Seigniory is not revived, for the 
Dits'or claims under the Lord the ſame E- 
fate which was in the Lord, and the Poſſeſ- 


ſion was never actually removed; and. the 
Law is the ſame if the Lord had been diſ- 


to one of them. But if the Lord and a 
Stranger diſſeiſe the Tenant, and the Te- 
nant releaſe to the Stranger, the Seigniory 


der the Lord, and if the Stranger had ſur- 
vived the Lord, the Seigniory, would have 
been revived. | | 

An Infant Diſs'or aliens in Fee, the Alie- 
nee dics ſeiſed, the Diſs ee releaſes to the 


fant is (till lawful, yet if he bring a Writ 
of Riglt againſt the Heir of the Alienee, 
| and the Miſe be joined on the mere Right, 
the Heir ought to have a Verdict, for the 


Releaſe; and tho a Releaſe by him whoſe 
Entry is not lawful is ſaid to enure by Way 
of Extinguiſhment, yet the Releaſee may 
take Advantage of it, for if he be ſeiſed 
of the Land in Fee, the whole paſſes to 


tho' the whole paſs not to him ; but in all 


re ſuch Caſes the Right of him, that made 


NW the Relcaſe, is wholly extinguithed as to 
e- liimiclt; | 

Ten't in T. with the Rew'r in Fec to 
A, dies without Iluc, B. intrudes, A. r1cco- 


>, 


Yoo 


ſeiſed by two, and the Diſs ee had releaſed. 


is revived, for the Stranger claims not un- 


him, and if he be Ten't L. only, he ſhall | 
have the Benefit of it during his Life, 
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Heir of the Alienee, the Entry of the In- 


Right of the Diſsee paſſed to him by the 
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280. 


21 Co. L. 
305. b. 
152. b. 


Right of his Feoffor. 


tinguiſhment as to the Releaſor only, and 


Rent, Cc. tho the Releaſee be but Tenant 


| leaſe to the Feme, the Seigniory is extinct; 


ee | 

Of Releaſes. | 
vers in Formedon by Default, and makes a 
Feoffment to C. B. reverſes the Recovery in 
a Writ of Deceit, C. ſhall never have a 
Writ of Right, for the Recovery being re- 
verſed, all Eſtates ſubſequent to it are defected, 
and B. is reſtored to the Land in ſuch Plight as 
if there had been no recovery at all, and the 
Feoffee cannot maintain an Action on the naked 


7 


4. Some Releaſes enure by Way of Ex- 


as to others by Way of Mitter le droit; as 
where one, whoſe Entry is not lawful, re- 
leaſes to the Tenant, or a Diſs ee releaſes to 
a Leſſee L. or a joint Feotfee of a Diſs ot: 
But where the Releaſee cannot have the 
Thing releaſed, a Releaſe ſhall enure by 
Way of Extinguiſhment againſt all Manner 
of Perſons; as when the Lord releaſes his 
Seigniory to his Tenant of the Land, or 
when the Grantee of a Rent-Charge or 
Common releaſes to the Tenant, 

Such Releaſes abſolutely extinguiſh the 


for L. And they may be made to one 
whoſe Eſtate is ſuſpended; as if a Feme 
Meſne marry her Tenant, and the Lord re- 


but if he releaſe to the Husband, both the 
Seigniory and Meſnalty are extinct. 

If the Lord releaſe all his Right in the 
Seignioty, or all his Right in the Land, 
the Seigmiory is extinct without any Words 


of Inheritance. | 
But 


Of Releaſes. ==. 
But the Lord may releaſe his Seigniory 
T. or for L. or V. & ſic de ceteris; but a 
are Right cannot be ſo releaſed, for if it Vide ſupra 
he releaſed for an Hour it is gone for ever. 366. 
If the Tenancy be given to the Lord and 
Stranger, and the Heirs of the Stranger, 
he Lord releaſes all his Right to his Com- 
)anion ; this not only paſſes his Eſtate in 
he Tenancy , but alſo extinguiſhes his 
Right in the Seigniory. 


The Lord grants his Seigniory for Years, 
che Tenant attorns, the Lord releaſes to 
= Whhe Grantee V. and to the Tenant of the 
o and generally, this 2. the Seig- 
: Niory, and the State of Grantee V. alſo; 
ic Nor as to the Tenant of the Land it enures 
yy Way of Extinguiſhment of the Seig- 
er Whiory, which requires no Words of Inheri- 


ance, but the Eſtate of the Grantee V. in 
he Seigniory can be enlarged but for L. 
ithout apt Words of Inheritance, and 
herefore it ſhall be extinct, becauſe there 
annot_remain_ a particular Eſtate in the 
dergmiory, the Fee being. extinct; for the Rep. 1344 
berg niory Paramount of an Eſtate in Fee can» har 
ot iſſue out of and be ſupported by a Meſnalty 
a ſmaller Eſtate, Bo: 
But if the Releaſe had been to them, and 
heir Heirs, it had given the Grantee a 
- in one Moiety, and extinguiſhed the 
ther. | | 
Littleton proves that in the Caſe aforeſaid 
he grand Aſſiſe ought to paſs for the Heir 
df the Alienee, from the Caſe of him that 
ad a Rent in Fee expectanit on a State L. 
t Common Law; for betoic m. 2. 3. If 
5 Tenant 
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| have had a Writ of Right againſt (he 
| Recoverer, for tho' the Seifin which he 


recover; for theſe Words modo & forma are 


Sa Releaſes. N 
Tenant L. had loſt by Default in a feigned 
Action, and died, he in Rem'r had no Re- 
medy. But if he had diſſeiſed Ten't L. be- 


fore ſuch Recovery, and then Ten't L. had 
re-entered, and loſt by Default, he might 


gained was defeated by the Re. entry of the 
Tenant L. as to Ten't L. yet it was a good 
Ground of a Writ of Right againſt the Re- 
coverer, who was a Stranger. Aud tho the 
Miſe be joined in this Manner, whether the 
Tenant have more Right as he holds, than 
the Demandant in the Manner as he de- 
mands, and the Seiſin of the Demandant 
were defeated, ſo that he has no Right in 
the Manner as he demands, yet he ought to 


mere Form, when the Iſſue is joined, on 
the Point of the Action as 1n this Cale, or 
when a Demandant in Caſ# Proviſo counts 
of an Alienation in Fee, and the Tenant 
ſays that he did not alien Modo & Forma, 
&c. and the Jury finds an Alienation in 
Tail, for the Point of the Writ is whether the 
Ten't in Dozer aliened to the Diſheriſon of the 


 Demandant. el 
But when the Hue is on a collateral at 
Point, Ad & Forma are material; 21 
when a Feoffment is alledged by two, or by f 
Deed, the Jury cannot find a Feoffment by lu 
one, or without Deed, for perhaps the other la 
might be induced to join Iſſue on the Conveyance ar 

t 


al edged „ becauſe he knew that there was non 
ach, | | 
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dit Land be let to A. for 1. Rem'r to B. 

-r IL. Rem'r to A. s Heirs, A. dies, B. en- 

e- rs and dies, a Stranger intrudes, A. s Heir 

dul have a Writ of Right of A. s Seiſin as 

ht cnm L. 4. and B. are Jointenants L. Vide ſupra 
he em r to 4. s Heirs, 4. dies, B. dies, A. 8 269. 

he Wir (hall have a Writ of Right of A. s Sei- 

he n. [once in T. dies without Iſſue, Rem'r 


an enters, Donee's Wife has a Child who 


e-Niters, and dies without Iſſue, Rem'r Man 
ic en have a Writ of Right of the Seiſin 
he hich he had. So if Land be given to A. in 
nM. Rem'r to him in Fee, he dies without Iſ- 


ie, his collateral Heir (hall have a Writ of 
light, tho the Fee were not executed. 

Tho' the Iſſue be on a collateral Point, 
et if by finding of Part of it it ſhall appear 
o the Court that the Plaintiff had no Cauſe 
f ſuch Action, modo & forma are but Form; 


ori in Treſpaſs the Defendant plead that 
ts BF laintift holds of him by Fealty and Rent, 
nt nd that for Rent he diſtrained; and the 
„cher deny that he holds of him modo G. 


md, and the Jury find that he holds of 
im by Fealty only, the Writ ſhall abate; 
pr let the Tenure be of what Nature ſo- 


er, the Tenant cannot have Treſpaſs a- Marlbr. 3. 
ainſt his Lord, 


uA the Matter of the Iſſue be found, it is 282. 
by WW fhicient; as when on an Indictment of . 
by urder the Defendant is found guilty of 


anſlaughter, for the Killing is the Sub- 
ance. So in Aſſiſe of Darrein Preſentment, 
the Plaintiff alledge the Avoidance by 
rivation, and the Jury find it by Death; 
in Aſſiſe by the Guardian of a Haſpital 
againſt 


378 


deprived him in his Viſitation as Ordin; 


Of Releaſes. 
_ againſt the Ordinary, if he plead that | 


whereon they are at Iſſue, and it be foun 
that he deprived him as Patron; or in De 
on a Bond to perform a Covenant of n 
cutting down Trees, if a Breach be aſſigie 
in cutting 20, and the Jury find 10, nj 
ſufficient. | 
Alſo in a Writ of Treſpaſs for God 
carried away, or Battery, or falſe Impriſor 
ment, if the Defendant plead that he is nc 
guilty in the Manner as the Plaintiff ſur 
poſes, and it be found that he is guilty x 
another Day, or in another Town or Coun 
ty than the Plaintiff ſuppoſes, yet he ſhi] 
recover; for in tranſitory Actions the D 
fendant ſhall not traverſe the County « 
Town where the Fact is laid, without tom 
ſpecial Cauſe of Juſtification, which is { 
local that it cannot be alledged in anothe 
Place; as where a Conſtable of a Town in 
another County arreſts a Man for a Breich 
of the Peace; in which Caſe, if an Action 
be brought againſt him, he ſhall traverſ 
the County, and all other Places, ſaving the 
Town whereof he is Conſtable ; fo when 
the Defendant juſtifies for Damage-Feaſan 
In an Action of Slander laid im London, the 
Defendant pleaded a Concord for Words in 
all other Counties except London, and tra 
verſes the Speaking there ; the Plaintiff de- 
nied the Concord, the Defendant demurred, 
and the Plaintiff had Judgment: For in thu 
Caſe the Court allowed a Traverſe on: 
Traverſe, leſt by ſuch an Invention this an- 
tient Principle ſhould be ſubverted, * 
| 


Of Releaſes. 
te place where a tranfitory Action is laid 
all not be traverſa ble. 8 
In Treſpaſs, if the Fact were not commit - 
d, the Defendant ought to plead Not 
ilty; but if the Fact were committed, and 
> have Cauſe of Juſtification and Excule, 
> muſt confeſs the Fact, and plead the ſpe- 
al Matter; but if he plead Not guilty, he 
nnot give the ſpecial Matter in Evidence; 
va the End of the Law in requiring ſuch 


Men learned in the Law, it is to be pre- 
med will not be miſtaken,) is that the Mat- 
ur, hich is truly in Queſtion between the 


herwiſe a Cauſe might be loſt by the Party's 
p: being able to prove that in Court, which 
f Court is known to all the World, and both 


ot guilty pleaded the Defendant can't give 
1 Evidence, that they came through the 
laintiff 's Hedge which he ought to keep 
Repair. In Detinue, the Defendant on 

on detinet pleaded, cannot give in Evidence 
at the Goods were pawned for Money yet 
npaid, but he may give in Evidence a Gift 
om the Plaintiff, for that proves that he 
etains not the Plaintiff's Goods. In Waſte, 
n nll Mast pleaded, he may give in Evi- 
ence Lightning, Enemies, & c. but not juſti- 
able Waſte, as that he cut down Trees to 
pair the Houſe, Cc. If two be jointly 
ound, and one be ſued alone, he may plead 
1s in Abatement, but cannot plead un eff 
«nm, If an Executor plead Plenement ad- 
| miniſter 


ractneſi in Pleadings, ( which, being drawn 


arties, ſhould only be put in Iſſue, for o- 


arties will be put to an unneceſſary Charge: 
herefore in Treſpaſs, quare Clauſum, & c. on 


wer 


ill 


the 
t i 
be 


2523 
bring a Writ of Right he ſhall be barr d; 7 
if he recover in Aſſiſe againſt the Diſs ee, 
the Diſs ee may have a Writ of Entry en 
per againſt him, and recover, 


4. dies ſeis d, the Land deſcends to B. C. 
ates and dies ſeis d, B. enters, C.'s Heir, re- 


rers in Aſſiſe againſt B. B. may have Mort- 
eſtor againſt C. s Heir; and if A, had been 
ciſed, B. as Heir to him ſhould have had 
rit of Entry en le per. 

ho' the Vouchee having enter d into 284. 
arranty, or a Ten't to a Præcipe having a- 

ied the Land, may take a Releaſe from 

» Demandant ; yet if a collateral Auceſtor 

he Demandant releaſe to them with War- 

ty, they can't plead this againſt the De- 

ndant; for the Releaſe by a Stranger is 

d, becauſe they are Ten'ts in Law only 

to the anſwering the Action of the De- 

ndant, but not as to other Purpoſes. 

\ Releaſe of Actions real is a good Bar 

Actions mix d; as Aſſiſe of Novel Diſc'in, | 
je, Quare Impedit, (a) Annuity, and ſo (#) Contra 
2 Releaſe of Actions perſonal.  SirW. Jones 
itio eſt jus proſequendi quod ſibi debetur in? & 

icio, or Action neſt auter choſe que loyal de- 285. 

d de ſon droit. | 7 

By a Releaſe of Actions, Cauſes of Actions 

releas d; but in Submiſſion of all Actions FE 
ubitrament, Cauſes of Actions are not Jake 
tained; becauſe nothing ſhall be intended 


We: refer d to Arbitration, but Matters then 


ontrover ſy between them. 

\ Man can't by his own Act alter the 

ture of his Action; as if | eſſee do Walte, 

I then ſurrender to his Leſſor, or the m_ 
| = 


— > _ — 

= — - - — — 
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Ln expired, or a Leaſe pur autre vie is deter 
<Omined by the Death of ce//uyque vie Leſſot 


N 7 


Of Releaſes, © 
ſor releaſe to him all Actions real, the Lef- 


ſor can't have an Action of Waſte for the 
Damages only: Yet after a Term for Years 


may have an Action of Waſte for the Da- 
mages only. | 

When Part of an Action determines by 
Act of God, and the like Action lies for the Wb! 
Reſidue, the Writ ſhall not abate; as Waſte Wa 
and Ejectment, becauſe they lie for Damages 
only, ſhall proceed, tho' the Leaſe deter- 
mine hanging the Action; but a Writ df 
Waſte ſhall abate, if the Inheritance deter- 
mine hanging the Action; for the Diſheri- 
ſon of the Plaintiff is the Ground of the ea 
Action: So if Ten't pur autre vie bring an 
Aſſiſe, and hanging the Action ceſfuyque vi: 
die, the Writ ſhall abate, for an Aſſiſe lies 
not for Damages only: So if a Writ of 
Annuity be brought, and hanging the 
Action, the Annuity determine, the Writ 
ſhall abate, becauſe it lies not for the 
Arrearages only : But if a Writ of Con- 
{piracy be brought againſt two, and one c 
them die, it hall not abate, (notwith- 
ſtanding the like Action lies not againſt the 
Survivor,) becauſe the Tort., which is the 
Ground of the Action, is not leſſened by the 
Death of one of the Defendants. In an Aſſiſe 
by two, a Releaſe of Actions perſonal made 
by one of them, bars himſelf only, becauſe 
ſuch Action is partly Real; E: ohne maj 
trahit ad ſe minus. ; 

In real Actions, wherein Damages areWut | 
not recoverable at Law, as Mort anceſtor 

| I Dope 


. 


F 3 
Dower, Entry ſur Diſſ in, &c. a Releaſe of | | 
| Rions perſonal is no Bar; becauſe the De- 


mandant may wave the Benefit of the Statutes, Co. L. 160: 
end bring his Action at Law for the Land 1 Lew. 38. 


Wly. 

It an Aſſiſe of Novel Diſcin be arraign'd 
azainſt the Diſs or and Ten't, the Diſs or 
may plead a Releaſe of Actions perſonal, 
but not of real, for none can plead ſuch 
a Releaſe in an Aſſiſe but the Ten't. And 
he Ten't in Aſſiſe may plead a Releaſe of 
Actions perſonal to the Diſs or, becauſe the 
Diſs'ee can't recover the Land in an Aſſiſe 4. 
gainſt the Ten t, without recovering Damages 
gainſt the Diſs'or. But he can t plead a Re- 
eaſe of Actions real made to the Diſs' or, 
cauſe the Aſſiſe is meerly perſonal as to him. 
He in Rem'r ſhall not after the Death of 
en't L. plead a Releaſe of Actions made to 


ofthe Ten't L. neither ſhall the ſurviving Feof- 
the ee of the Heir of the Diſs'or plead ſuch a a 
ritReleaſe made to his Companion; nor ſhall 
the the Diſs or plead ſuch a Releaſe made by the 
on- Dis ee againſt his Heir. 


He that has Right of Entry may enter 236, 

ho he have releas d all Actions: So if one 

take my Goods or detain them, I may take 

hem out of his Poſſeſſion, cho 1 have re- 

eas d all Actions. f 

Detinue lies where one comes to Goods by 

Delirery or Finding: In this Action the . 

hing detain'd is to be recovered, therefore 

t mult be ſo certain that it may be known; 

or wluch Cauſe Detinue lies not for Money 

Nut of a Bag, ©c, But for * Low 
: Dheri- 


tainty of em, and what Land they concern, 


ſhall not wage his Law, becauſe it concerns 


neither jus in re, nor ad rem, and lie ſhould 
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Inheritance it does, if you know the Cer: 


or if they be in a Bag ſealed, Fc. tho you 
know not the Certainty of em. If you 
declare, of one in Special, the Defendant 


the Realty; and for the ſame Cauſe Sum- n 
mons and Severance lies in ſuch an Action. In. 
A Capias lies in Detinue of Goods, but not 
in Detinue of Charters in Special, yet a Re- 


| leaſe of Actions perſonal is a good Bar. 9 


The Statute which be ore the 27 H. 8. 10, 
enabled a Diſs ee to bring a real Action a-. Nc 
ainſt the Diſs or, being Pernor of the Pro- 
ts, after a Feoffment made by him, enabled 


the Diſs or by Conſequence to take from him Hb 


a Relcaſe of Actions real, and yet he had 


have Benefit of ſuch Releaſe by ſpecial Plead- 
ing, and bar the Diſsce; and the Diſs 
might enter, becauſe the Ten't acknowledg d 
himſelf a Diſs or. In Dower the Ten't plead Go 
that A. was ſeiſed before the Writ purchasdMErr 
till he was by the Ten't diſſeiſed, and that ith 
hanging the Writ A. recovered ; this is en 
good Plea in Abatement, and yet the Tent 
acknowledges a Diſs in in himſelf. et 
A Releaſe of all Actions real and perſo- Mare 
nal, is no Bar in an Appeal of Death, or 
Robbery; for ſuch a Releaſe bars only civil 
Actions, not criminal; becauſe an Appeal, 
in which the Appel lee ſhall have Judgment 
of Death, is not properly a perlonal Action, 
but a Releaſe of all Actions, or Appeals, i 
a good Bar: And a Releaſe of Actions per- 
ſonal is a good Bar of an Appeal of Mm 
I | . 


4 * 
* . 
* 8 
Ly 


C/ Releaſes. 
A Releaſe of Actions perſonal is no Bar 
in a Writ of Error to reverſe an Outlawr 


by Proceſs on the Original, becauſe by ſuc 
Writ the Plaintiff ſhall only be reltor'd to 


his Goods, Cc. againſt the K. but ſhall re- 


cover, or be reſtored to, or diſcharged of 
nothing againſt the Party, therefore it is 
not properly an Action: But ſuch a Releaſe 
bars Error to reverſe a Judgment and Out- 
lawry after it; it likewiſe bars an Attaint 
and Audita Querela, And a Releaſe of the 
Writ of Error is a Bar even in the firſt Caſe, 
or tho the Plaintiff recover, or be reſtored 
o nothing by it againſt the Party, yet the 


ble to Vexation by the Writ of Error. 
Judgment of Outlawry is given by the 


orouer, and Judgment of Outlawry given 
by the Recorder. Outlawry forfeus no 


either by the Return of the Exigent, or 
demoval of the Outlawry by Ceriiorari. 

The Tent releaſes to the Demandant af- 
er Recovery, all his Right, Sc. He can't 
= Error, tor he can't be reſtored to the 
and. 


If one recover Debt or Damages, and re- 


cle all Actions, yet may he ſue Execution 


y Capias ad Satisfaciendum, Elegit or Fieri 


acias, Note; Two old Records, wherein 
n infirm old Man found guilty in an 


-{\ction of Treipaſs, and a Woman big with 
S Child 


*cfendant is privy to the Record, and lia- 
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oroners in the County in all Places but 
don, where the Mayor by Cuſtom is- 


oods, neither does it diſable, nor does vide ſupra 
tror lie upon it, till it appear of Record, 193. 


289. 
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tainty of em, and what Land they concern, 


or if they be in a Bag ſealed, Fc. tho you 


know not the Certainty of em. If you 
declare, of one 1n Special, the Defendant 
ſhall not wage his Law, becauſe it concerns 
the Realty; and for the ſame Cauſe Sum- 
mons and Severance lies in ſuch an Action, 
A Capias lies in Detinue of Goods, but not 
in Detinue of Charters in Special, yet a Re- 
leaſe of Actions perſonal is a good Bar. 


The Statute which be ore the 27 H. 8. 10. 


enabled a Diſs ee to bring a real Action a. 
ainſt the Diſs or, being Pernor of the Pro- 
ts, after a Feoffment made by him, enabled 

the Diſs'or by Conſequence to take from him 

a Releaſe of Actions real, and yet he had 

neither jus in re, nor ad rem, and lie ſhould 

have Benefit of ſuch Releaſe by ſpecial Plead- 

ing, and bar the Diſsce; and the Diſs e 

might enter, becauſe the Ten't acknowledg d 

himſelf a Diſs' or. In Dower the Ten't pleads 


that A. was ſeiſed before the Writ purchasd 


till he was by the Ten't diſſeiſed, and that 
hanging the Writ A. recovered ; this is a 
good Plea in Abatement, and yet the Tent 
acknowledges a Diſs'in in himſelf. 

A Releaſe of all Actions real and perſo- 
nal, is no Bar in an Appeal of Death, or 
Robbery ; for ſuch a Releaſe bars oply civil 
Actions, not criminal; becauſe an Appeal, 
in which the Appellec ſhall have Judgment 
of Death, is not properly a perlonal Action, 
but a Releaſe of all Actions, or Appeals, 1s 
a good Bar: And a Releaſe of Actions per- 
{onal is a good Bar of an Appeal of 3 

« - | > e. 
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Inheritance it does, if oo know the Cer: 


* he * * * 


/ Releaſes. © 

A Releaſe of Actions perſonal is no Bar 
in a Writ of Error to reverſe an Outlawr 
by Proceſs on the Original, becauſe by ſuc 
Writ the Plaintiff ſhall only be reſtor'd to 
his Goods, Cc. againſt the K. but ſhall re- : 
cover, or be reſtored to, or diſcharged of — 
nothing againſt the Party, therefore it is 
not properly an Action: But ſuch a Releaſe 
bars Error to reverſe a Judgment and Out- 
lawry after it; it likewiſe bars an Attaint 
and Audita Querela. And a Releaſe of the 
Writ of Error is a Bar even in the firſt Caſe, 
for tho the Plaintiff recover, or be reſtored 
to nothing by it againſt the — yet the 
Pefendant is privy to the Record, and lia- 
ble to Vexation by the Writ of Error. 
Judgment of Outlawry is given by the 
Coroners in the County in all Places but 
Udon, where the Mayor by Cuſtom is- \. 
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Corouner, and Judgment of Outlawry given 
by the Recorder. Outlawry forfeus no 
; W Goods, neither does it diſable, nor does vide ſupra 
Error lie upon it, till it appear of Record, 193. 
t Neither by the Return of the Exigent, or 
a MW Removal of the Outlawry by Ceriiorari. 
the Ten't releaſes to the Demandant af- 289. 
ter Recovery, all his Right, Cc. He can't 
„have Error, for he can't be reſtored to the 
Land. 5 . 
il If one recover Debt or Damages, and re- 
, leaſe all Actions, yet may he ſue Execution 
nt by Capias ad Satisfaciendum, Elegit or Fieri 
n, Facias., Note; Two old Records, wherein 
is Jan infirm old Man found guilty in an 
- Action of Treipaſs, and a Woman big with 
4 | Child 


/ Releaſes. 
Child bringing a falſe Appeal, were not cl 
impriſoned. 5 | 
. Elegit, and Statutes are given by Parlia-l g: 


ment. Elegit muſt be by In 
" Hgee can't pray, that the 


ueſt. The Ob. 
xtenders ſhall (1 


take the Land, Cc. at the Rate at which n. 
they priſe em in Elegit, but on Statute th 
Merchant, or Staple he may. No Executioſ C 
on any of theſe Acts ſhall go againſt tHH ot 

- Heir within Age, or if two Daughters be 
_ Heirs, and one of em within Age. Ai w 
"full and perfect Execution by Extent H 
turn d and of Record, there cou'd be no Ref be 
extent on any Eviction ; but if the Extent hi 
be inſufficient, a new one ſhall go our. el 
By 32 H. 8. 5. If Lands had and deliveſe 
ed in Execution, be evicted before the De Ex 
or Damages are wholly levied, the Ten Nc 
by Execution ſhall have a Scire Facias, aui Ol 
a new Execution: But the Act ſays, where fir 
by the Ten't by Execution is clearly .be 


WE 8 bad the Conuſor's Wife recovering her Dowe 
2 . or by his Leſſee L. or V. there can be n 


new Execution. 


Tho' the Act ſays, till he or his Aſſign 
ſhall have levied the whole Debt, Cc. yt 
if there be ſeveral Aſſigns, all ſhall bold 1 


but till the whole be paid. 


Tho' the Words be, when Land, &c.1 
delivered in Execution, the Act extends 1 
any Ten't by Execution; as if Seigniory | 

extended, and the Tenancy eſcheat, or 0 
enter after the Liberate himſelf, But it ret 


| : 2 without Remedy, therefore if but one Ac he 
6 „Ar dn not evicted, or if the Eviction be 
* the Conuſee of the former Statute, orb 


che 


. i 
g U 
Y 
0 
re 
Cit 
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ches not a Villein's Perquiſite, for the 
Lord is not Ten't by Execution thereof, but 
gains the whole Eſtate. 

Executors, Adminiſtrators, and Aſſigns, 


S ſhall have ſuch new Execution, tho it be 


not expreſly given to em. Tho the Act fay 
they ſhall have a Scire Facias out of the ſame 
Court, if the Record be removed into an- 
other, they ſhall have it from that, 

Tho the Statute give it againſt thoſe that 
were Parties to the firſt Execution, their 
Heirs, Executors or Aſſigns, yet there ſhall 
be no new Execution againſt a Purchaſer or 
his Aſſigns, if the firſt were againſt him, un- 


leſs they have other Land liable to it; if 


ſeveral Aſſigns have Land ſubject to the 
Execution, one Scire Facias lies againſt all. 
No new Execution can be had againſt the 
Obligor, &c. unleſs he were Party to the 
firſt Execution. Nor can a new Execution 
be had againſt the Purchaſer's Executor, tho 
he _ —— 1 the art ang ware 
was had againſt the Purchaſer only in reſpect d 
his Land an 97 of the Debtor. 4 

A Releaſe of all Actions or Executions, is 
a good Bar in a Scire Facias, either in Acti- 
ons real or perſonal, or on a Fine; for tho 
a Scire Facias be a Writ of Execution, yet 
inaſmuch as the Defendant may plead to it 
Matter to ouſt the Plaintiff of his Executi- 
on, it may be called an Action. - 

If the Plaintiff after Judgment releaſe all 
Executions, or Suits, and afterwards ſue Ex- 
ecution, the Defendant (hall have an Audita 
Querela : But if K. releaſe all Suits, yet may 
he have Execution, becauſe the Court ought 


S 2 ex - 


291. 


r 9 


a 388 


Vid ſupra 
122. 


mands, an Audita Querela lies. 


by B and Conuſee make a Defeaſance 


tles, Conditions before or after Breach, Er 


* pay Money on a Day to come, for it i 
diebitum in | er go fit ſol vendum 1 


. leaſes, tho no Action lie when the Releal 


for Duty extends only to Things certain; 
but what ſhall on the Account appear due 


this is as large as a Releaſe of all Actions 


/ 


. 
ex Officio to award Execution for him with: 
out any Suit, but not for a Subject. 
After Execution ſued, if Plaintiff releaſe 
all Debts, or Duties, 1 or De. 


A Releaſe of Duties is no Bar in Account, 


1s uncertain. 
If Execution be ſued on a Recognizance 


that if Conuſor do ſuch an Act the Recog 
nizance ſhall be yoid, by this the Execution 
is diſcharged. 

Demand is the largeſt Word in Law er- 
cept Claim, for a Releaſe of Demands dil. 
charges all Sorts of Actions, Rights and Ti. 


ecutions, Appeals, Rents of all Kinds, Cc 
venants, Annuities, Contracts, Recogni 
zances, Statutes, Commons, Cc. 
| But 4 Releaſe of all Demands doth not di 
charge Rent incident to a Rev due after the 
Releaſe, and generally if it be made on a parti 
cular Occaſion, that ſhall reſtrain the Genera 
lity of the Words. | 
If one releaſe omnes querelas aut loquelu 


and releaſes all Cauſes of Actions tho no 
Suit be then depending. | 
A Releaſe of all Actions diſcharges a Bond 


futuro; and it is a Thing meerly in Action 
and the Right of Action is in him that re 


\ 


/ Releaſes. 


\ tion before he has proved the Will, and 
ome ſay that the Ordinary may releaſe an- 
"WAttion, tho he can have none: But a Re- 
Jcaſe of Actions does not diſcharge a Rent: 
before the Day of Payment, for it is nei- 


he Releaſe; nor is it meerly a Thing in 


eſſor may releaſe or acquit the Rent, Cc. 
\ Releaſe of Actions by a Covenantee to- 
is Covenantor, is no Bar to an Action for 
Breach of a Covenant after the Releaſe ;- 
put a Releaſe of Covenants diſcharges the 
ovenant it ſelf. | 
The Leſſor may have an Action of Debt 
or Rent after each Day of Payment, for it 
reſerv'd for the Leſſor s Maintenance in lieu 
ff the Profits; but no Action lies on a Con- 
rat to pay Money at five ſeveral Days till 
11 be paſt, far there is but one Conmtrait, and 
ne Debt, and conſequently there can be but one 
tion of Debt; but if a Recoguizance be to 
ay Money at five ſeveral Days, after the 
irſt Day of Payment Execution lies for the 
um that then ought to be paid, for it is in 


the ſame of ſuch a Covenant, or Promiſe 
d pay Money, G. for as often as the Money 
it paid according to the Covenant and Pro- 
Wiſe, ſo often is there a Breach of the Cove- 
ant or Promiſe, and conſequently ſo often an 
{[ttion lies, 1 
After the Miſe join d on the meer Right, 
e Ten t may tender Half a Mark to have. 
8 the 


s made: So may an Executor releaſe an 


her debitum nor ſolvendum at the Time of 


\ ion, for it is grantable over: And the 
ais the ſame as to an Annuity ; but the- 


ature of ſeveral: Judgments: And the Law 
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be found for him, the Jury ſhall enquire o. 
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Of Releaſes, 
the Seiſin inquir d, (except when the K. is 
Demandant, ) and if the Seiſin be not found 
in the Time of the K. whereof the Deman. 
dant counts, he ſhall be finally barr'd: If itf 


ver. 

The Oath of the Jury in Writ of Right is 
* I will truly ſay whether A. B. has more 
© meer Right to hold the Tenements which 
CD. demands againſt him by his Writ offi 
* Right, or C. D. to have em as he ds 
* mands, Cc. Sv help me God. | 
VN. B. This Oath is abſolute without ſay: 
ing to their Knowledge, for Judgment fim 


is to be given, as in Attaint and Law Wy - 
ger. | | 
The terrible Judgment in Attaint is miti th 
gated by the 23 H. 8. 3. The' the Words art, | 
that the Party griev'd ſhall have it again l 
the Party that ſhall have Judgment on th 1 1 
Verdict, yet it lies againſt his Executon 
The K. (a) may have an Attaint for a Jal « - 
Verditt in a civil Action brought by him; bu E ( 
in an Information, (b) Qui tam, &c. neith: 72 
the K. nor Informer are fully Parties, an uf 
thereſore neither of them can have an Att aim, A 
(e) But the Defendant in ſuch a Suit ſhall h. 15 8 
an Altaint, tho" it lie not where the K. is f 
Party. | | : ated 
No Conuſance ſhall be granted in At, 
taint, becauſe the Statute fays exprefly tht 85 N 
all Attaints ſhall be brought in one of i,, . 
Benches. _ | . 
The Defendant in ſome Caſes may will, . | 
his Law, i. e. ſwear that he owes not ali wal b 


Debt demanded, nor any Penny thiercol 


all 


7 4 E r 


nd this is a perpetual Bar to the Plaintiff: FO 

e that does it ought to bring with him 11 
derſons that ſhall avow on their Oaths, that 
hey think he ſwears true. 

It lies in ſome Caſes in Debt, Detinue, 
nd Account; it lies for a Feme Covert, to- 
ether with her Husband; for an Alien in | 
he Language he can ſpeak ; in Debt on Ar- a 
itrament, or Detinue on Bailment by an- 
cther's Hand, for the Debet or Detinet is the 

round of thoſe Actions, and the Contract 
r Bailment is but the Conveyance, and not 
raverſable; 1t alſo lies for an Amercement 
na Court-Baron ; for the Succeſſor of an 
\ bbot, becauſe the Houſe never dies. | 

But it lies not in Actions grounded on a 
pecialty; nor for one infamous; nor where 
he Plaintiff or Defendant is an Infant; nor 

here the Suit is for K. or his Benefit, as a 
20 minus, or Actions wherein a Contempt 
dr Treſpaſs is ſuppos'd in the Defendant, 
n which if the Defendant be found guilty, 
be (ball be find; nor in Actions grounded 
dn the Defendant's Breach of Promiſe, or 

Tort done by him; for the Law will not . 
ruſt his Honeſty in Diſcharge of ſuch Acti- 
"ms which are grounded on a Suppoſition of 
ns Injuſtice; nor does it lie in Action- 
lich are not grounded on what was tranſ- 
ited meerly between the Plaintiff and Defen- 
ant, but on the Aft of another Perſon, as in 
1 A-count againſt a Receiver on a Receipt 
ir aure mains, where the Reccipt is the 
round od the Action, and traverlsble; 
ut it would have lain if the Receipt 
ud been by the Hands of his Wife, or of 

| S 4 one 


iy 


Of Releaſes. 
one of his Monks, for ſuch a Receipt is all one 
in Effect as a Receipt by the Defendant's ony 
Hands, in reſpect of the Privity between them: 
Nor does it lie in an Action ſounding in 
the Realty; as Account againſt a Bailiff, or 
Debt for Rent, or Detinue of an Indenture 
of a Leaſe, &c. Nor for a Debt of Record; 
as an Amercement in a Count-Leet; nor 
does it lie in Debt for an Account found be- 


fore Auditors; nor in Debt againſt the Lord 


found in Surpluſage on ſuch Account, by 


Conſtruction of W. 2. Nor in Debt by a 


Gaoler for Victuals, becauſe he can't refuſe 
the Priſoner ; nor in an Action by an At- 


torney for his Fees, or by a Labourer re- 


296. 
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1 


tain'd according to the Statute for his Wa- 
ges, becauſe the firſt is compellable to be 
the Party's Attorney, and the other to be 
Servant; nor in an Action on a Penal Sta- 
tute, nor for an Executor or Adminiſtrator, 


Of Confirmation. 


6 is a Conveyance of an E- 
_ ſtate or Right in Eſſe, by which a void- 
able Eſtate is made ſure, or a particular E- 
ſtate encreas' d: But it ſtrengthens not a 
void Eſtate, nor does it enlarge without 
Privity any more than a Releaſe. 

Tho' a Releaſe by a Leſſor L. to the Leſſee 
v. of his Leſſee, or by a Diſs ee to the Leſ- 


ſee V. of his Diſs or, be void; yet in both 


| — 25 „ Caſes a Confirmation is good: But a bare 


* 9 


intereſſe termini can't be confirm d. 


Leſke 
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Leſſee L. makes a Leaſe for 30 V. and af-, | 6). 
ter makes another for 60 Y. and Leſſor con- : 
firms the 2d, and then confirms the firſt ; 
Leſſee L. dies within the 30 J. Leſſee for 
| 60 Y. may enter. | | | 
If the Eſtate of Tenant in Fee T. or L. 
1. be confirmed for a Day or an Hour, it is 
or good for ever; and herein a Releaſe and 
e. Confirmation agree. And if the Sn or 
d Demiſe, or Terim of Leſſee V. be confirmed 
y Ml for a Day, it is good for the whole, for the 
: WM Addition of Parcel is repugnant, when all 
ſe was confirmed before. But the Land may 
t. be confirmed to Leſſee V. for Parcel of the 
e- W Years, for the Years are ſeveral, but a State. 
. of Freehold is entire, and cannot be con- 
de firind for Part of the State. 
be A Diſs ee, or Patron and Ordinary, may 297. 
a- confirm a Leaſe Y. for Part in Reſpect of 
u. MW their Right or Intereſt: Vet an Attornment, 
which is a bare Aſſent, cannot be for Part, 
or on Condition. 8 
A Releaſe of a Rent, Right, or Condi- 
g. ion to Leſſee L. enures to him in Rem r ot 
1- Rev'n; yet a Confirmation. of a State L. 
2. does not, whether the particular Eſtate and 
2 Rem'r or Rev'n be in the ſame Perſon or 
it divers. But the Confirmation of the E- 
{tate of one Joĩntenant enures to both: And 
ee if a Leaſe be made to 4. and B. Rem't to 
. Ee Heirs, the Confirmation of B. s Eſtate -. 
h confirms the Fee, for to many Purpoſes he 
re had the whole Fee in him. A Feme Diſ- 
leilor makes a Feoffment to the. Uſe of A. 
tor L. Rem'r to her ſelf in TI. Cc. and 
ee marries the Diſs ee who releaſes to A. this 
„ perſecta 


© Of Confirmation. 
perfects his Wife's Rem'r, for tho a Man 
cannot contratt with his Wife, or transfer any 


Intereſt to her, yet ſhe may by Conſtruttion of 


Law take Benefit of his Releaſe made to a third iſ 


Perſon, and enuring by Way of Extingniſh- 
ment. But if Leſſee L. make a Leate I. 
Rem'r to his Leſſor, who releaſes to the 
2d Leſſee, he cannot by this Releaſe per- 


fet his own defeaſible Eſtate, but after 


— Leſſee's Death he ſhall be in his old E- 
ate. | | 

But a Confirmation and Releaſe agree in 
this, that either of them made to him in 
Remr, or Rev'n, enure to the Benefit of 
the particular Eſtate, whether they be made 
by Diſſeiſee or Feoffor on Condition, for 
they cannot enter, but in reſpect of their 
Right or Title to their antient Eſtates, nhich 
they cannot reveſt, without deveſting the 
particular Eſtate, which againſt their own 
Deed they ſhall not do. If Tenant T. dif- 
continue, and Diſcontinuee make a Leaſe 
L. and grant the Rev'n to the Iſſue, now 

the Iſſue ſhall not have a Formedon, for by 
that he muſt recover an Inheritance; but 
the Leſſee hath not the Inheritance, but 
the Hue in T. himſelf has it. 

If Diſs or make a Leaſe L. and levy a 
Fine of the Rev'n, and five Years paſs, the 
Diſs'ce cannot enter on the Leſſee L. for 
his Eſtate cannot be avoided without avoid- 
ing the Rev'n, &c. But if the particular 
Eftate be by defeaſible Title, and the Re- 
mainder by good Title, the defeating that 
defeats not this; as if Leſſor L. diſſeiſe 
Leflee, and make a Leaſe for L. of Far 
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firſt Leſſee, Rem'r to C. and the firſt Lef- : 
ſee enter, he leaves the Rem'r in C. for the 
firſt Leſſee ſhall regain no more than the E- 

fate whereof he was diſſeiſed; nor ſhall the 
Leſſor's Eſtate be reveſted in him againſt his 
own Conveyance, And in many Caſes a 
Rem'r once well veſted, may ſubſiſt tho! 
the particular Eſtate ceaſe. As if a Leaſe V. 
be made to an Infant, Rem'r in Fee, and 
the Infant diſagree at full Age: Or if a 
Leaſe be made to A. for B.'s Life, Rem'r to | 
C. A. dies before the Occupant enters, there vide ſapra 
is no particular Eſtate, yet the Remainder 59. 
continues. So if a Rent be granted to the 
Tenant of the Land for L. Rem'r in Fee, 
this Rem'r is good; for in Judgment of 
Law the particular Eſtate veſted for an In- 
/tant in the Ten't of the Land, tho' it were 
afterwards immediately ſuſpended. A Rent 
is granted to A. for B.s L. Remr to B.s 
Heirs, this Rem'r is good; yet the particu- 
lar Eſtate muſt determine, and the Contin- 
gency happen in the ſame Inſtant ; but 4 Vide; Lev. 
Rem r, which is 10 commence on a future Contin- 403. 
it gency, falls to the Ground if the particular E- 
at MW ate which ſupports it determine before the Con- 

tingency happens: But by 10 & 11 W. 3. 16. 

3 where an Eſtate is limited to one for L. nith 4 
ne Kemer to his Son or Daughter, 8c. they ma 
or take tho they be born after their Father s Death. 
d. A Releaſe by a Diſs ee to one of his 
ir Diſſeiſors, enures to him alone; but if the 
e- MW Ellate of one be confirmed without ſaying 
at more, he ſhall not hold his Companion 
ſe out, becauſe nothing was confirmed _ 


299. 


Of Confirmation. 
his Eſtate which was joint: But if theſe 
Words be added, To have and to hold the 


Land to him and his Heirs, hie ſhall hold 
out the other. If the Diſſeiſee and A. diſ. 


ſeiſe the Diſs'or's Heir, or the Grantee of 


Rent, and A. diſſeiſe the Ten't, and Diſsee 
or Grantee confirm the Eſtate of A. yet in 


neither Caſe doth this extend to paſs or ex- 


tinguiſn the Right or Rent ſuſpended, as a 
Releaſe doth. It is ſaid, that if one Join- 
tenant confirm the Eftate of the other, that 


it remains joint; but if he add, to have 
and to hold the Land to him and his Hears, 


the other ſhall have a ſole Eſtate, And if 
Leſſor confirm the Eſtate of his Leſſee, to 


hold his Eſtate in Fee, he paſſes nothing, 


for an Eſtate L. cannot be an Inheritance; 
but if he confirm the Eſtate by theſe Words, 
to have the Land to him and his Heirs, he 
gives the Fee, for the Habendum and Pre- 
miſſes agree in Subſtance, and the Haben- 
dum may enlarge, tho' it cannot abridge the 
Premiſſes. 

A Releaſe and Confirmation agree in 


mis, that either of them made by a Leſſor 


L. to the Husband of a Feme Leſſee and 
the Wife, habend' for Term of their Lives, 

ive the Husband an Eſtate by Way of 

em'r, or Increaſe of his Eſtate, for Term 
of his L. after her Death. If the Confirma- 
tion had been to them in Fee, it had given 
thein the Fee jointly, and he had been 
ſeiſed in her Right for her Liſe. And if 
a Leaſe be made to Husband and Wife, 
babendum one Moiety to him for I. — 

| | ot 


rm the Eſtate of both, habend to them 


ſole Fee in his own, for the Husband's 
tate in the Wife's Right in the one Moie- 
ty is as capable of a Confirmation as his 


' Of Confirmation. © 
other to her for L. and then the Leſſor con- 
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and their Heirs, this gives them a joint 
ee in the Wife's Moiety, and the Husband 


own Eſtate in the other. A Confirmation 
of the State of two Leſſees in Common or 


a 

Joint Donees, Habend in Fee, gives them a 2 
at Fee in Common, for it enures according to . ee, 
ye che Quality of a State enlarged. A, , 


e; A. in Fee; of the other A. is Ten't L. 
5, Rem'r to B. in Fee, for B.s Rem'r of the 
ie Fee in the Moĩety drowns his particular E- 
e-ttate. | | | 


1 In the Caſe above where the Husband 


ie has a Rem'r for L. and the Wife is Ten't L. 

or where a Leaſe L. is made to A. Remer to 
in him for L. of C. if the Husband or A. com- 
or mit Waſte, an Action of Waſte lies for the 
d intermediate Rem'r L. in the fame Perſon 


that does the Wrong, ſhall not make it 


of WM diſpuniſhable. | 
m If one make a Leaſe V. to a Feme Sole, 


A. is Ten't L. with a Rem'r to B. for L. g ct 
if MLeffor confirms the Eſtate of both, babend' CG 74®- 
to to them and their Heirs, A. is Ten't L. for 
g, None Moiety, Rem'r to B. for L. Rem'r to 


a- who marries, and then the Leſſor confirm 


n the State of the Husband and the Wife, h4- 
en bend the Land for Term of their two Lives, 
il this gives em a joint Freehold, for they 


e, had none before, and tho the Wife's Free- 


he hold be not in the Husband's Diſpoſal, a 
i: Lal VT. is. a 
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Of Confirmation. 
Ft is ſaid, that whatever I may defeat by 
my Entry, I may make good by my Coy. 


firmition ; therefore if a Feoffor on Con- 


dition confirm a Grant of Rent by the 


Feoffee, or a Diſs ee confirm a Grant by 


the Diſs'or or his Heir, the Rent remaing 
after Re-entry or Recovery, whether the 
Entry were lawful when the Confirmation 
was made or not: But in all theſe Caſe 
a Releaſe would be void. 4 
At Law, if the Patron and Ordinary, or 
the Patron alone of a Chapel Donative, had 
confirm'd a Grant of a Rent made by x 
Parſon or Chaplain, or licenſed them to 
make ſuch Grant, tt remained effectual ac- 
cording to the Purport of it. Perſona In. 
perſonata is the Incumbent of a Church Pa- 
rochial, in whoſe Perſon the Church may 
ſuc for, and defend her Right. 

The Ordinary alone may confirm with- 
out Conſent of Dean and Chapter, but when 
the ſame Perſon is Patron and Ordinary, 
His Confirmation can't make it good after 
the Deceaſe of the Incumbent, but only 
during his own Life, unleſs Dean and 
Chapter agree. For the Advowſon is Patt 
of the Poſſeſſions of the Biſhoprick, the Va- 
lue whereof can't be leſſen d by the Biſhop 
without their Conſent, 

It one be Patron of the Church of B. as 
Parſon of C. his Confirmation of the Grant 
of a Rent out of B. without his Patron's 
Aſſent can't make it perpetual, no more 
than that of Tent L. If the Eſtate of the 
Patron that confirms a Grant be 2 


O cunfrnation. 

and then the Condition be broken, the 
onfirmation is void. | F 
A Confirmation by Ten't T. remains 


W-ood only during his Life, and that of the 


ucceſſors that come in by him; but if the 


Entail be barr'd, it is good for ever; if it. 


be diſcontinued, it is good during the Diſ- 
ontinuance. pe : | 

In all Caſes the Confirmation muſt be 
during the Life of the Incumbent that made 
the Gram, for after his Death it is abſolute- 
ly void. 


399 


No ſole Corporation could ever make an or. 


abſolute Alienation without the Conſent of 
ſome other, but all Corporations Aggregate 
of many Perſons capable, as Dean. and 
Chapter, Cc. or the Head of a Corporation 
Aggregate of many Perſons dead in Law, 
as an Abbot or Prior with the Conſent of 
the Covent, might make an ablolute Alie- 
nation; fo might a Biſhop with a Confir- 
mation of the Chapter; and if there were 
two Chapters, wich the Confirmation of 
both, and if one of them were diſſolved, 
with the Confirmation of the other, but 
the Conſent of the Founder or Patron was 
not required. | . 
If a Diſs'or make a Deed of Feoffment, 
and a Letter of Attorney to deliver Seiſin to 


A. and the Diſſeiſee confirm the Eſtate r 


A. or the Deed made to A. this is clearly L 4. 


void. But if a Biſhop had made a Deed of xz & raw 
Feoffment, and Lettter of Attorney, or a4. K 


Charter to K. and before Livery or Inroll- 
ment the Chapter had confirmed the Deed 
| or 
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or Charter, this was good, for the Aſſent is 
ſufficient. | 

If Ten't L. whether on Condition or ab- 
ſolute, grant a Rent in Fee, a Confirma- 
tion by. Leſſor makes it effectual, ( 
by Law it was determinable by Death 
Ten't L.) becauſe the Grant was in Fee, 
But if the Grant be to the Grantee and his 
Heirs by expreſs Words for the Grantar's 
Life, and Leſſor confirm it, it (hall deter- 
mine by the Death of the Grantor. 

Dedi & Conceſſi are general Words, and 
may amount to a Grant, Feoffinent, Gift, 


Releaſe, Confirmation, Surrender, &. 
therefore if a Diſs ee by Deed dat wel con- 


| cedit the Land to the Diſs' or, this amounts 


to a Confirmation; or if a Leſſor make a 
Deed with ſuch Words to the Leſſee, it 
gives him an Eltate L. T. or in Fee, accord- 
ing to the Purport of it; and if he make: 
Deed to him in theſe Words, voluit quod 
haberet Terram pro Termino Vite, he enlarges 


his Eſtate for Term of L. and there are ma- 


ny other Words, as Dimiſi, Sc. which one 
may uſe in Confirmation. | 
But a Releaſe, Confirination, or Surren- 
der, Cc. can't amount to a Grant, Oc. nat 
a Surrender to a Confirmation or Releaſe, 
for theſe are peculiar Conveyances deſtind 
to a ſpecial End. 

If the Parſan and Ordinary make a Leaſe 


. of the Glebe: to the Patron, or a Diſs ar 
grant a Rent to the Diſs'ee, or make a Leaſe 
L. Rem'r to the Diſs ee; in all theſe Caſes, 
if the Patron or Diſs'ce reſpectively grant 

over 
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s Mover the Term or Rent, or Rem'r, ſuch 
Deed amounts to a Grant and Confirmation, 
b- for they can't avoid their own Grants. 
la- If the Diſs'ee and Diſs'or's Heir join in a 
et I Froffinent by Deed, this is the Feoffment 
of of the Heir, and Confirmation of the Diſ- 
ec, Nleiſee, for the Land ever paſſes from him 
tis that bath the State in him; ſo where C- 
re Uſe, and the Feoffees joined in a | 
er · Feoffment after the 1 K. 3. it was the Feoff- e 
ment of the Feoffees: But if the Diſs or | 
nd Wand Diſs'ce join in a Deed of Feoffment, 
it, Wand enter, and make Livery, it is the Feoff- 
7c. ment of the Diſs ee, and Confirmation of 
1 the Diſs' or. 
its If Ten't L. and he in Rem'r or Rev'n in 
fee join in Feoffment by Need, the Freehold 
it moves from Ten't L. the Fee from the o- 
d- cher: If at Law they had joined in a Patol 
e 2 Feoffment, the whole moved from him that 
a had the Fee; and it is ſaid that it (hall be 
pes Ml conſtrued a Surrender of Ten't L. for in the 
1a- , Caſe the Freehold [hall paſs ſrom Ten't 


L. and the Deed of Fenffment ſhall amount 
to a Grant of the Rever ſion, but a Rev'n can't 
paſs by Parol, therefore in the 2d Caſe the 
Law will conſtrue the Fee to be executed in 
the Leſſor, by an implied Surrender of the 
State L. | 

If Tent L. and he in Rem'r in T. 7 Rep. 76. 


a Fine, this is no Diſcontinuance, for the 

Grant of the Rem'r in Judgment of Law D 

precedes the Grant of the particular Eſtate 

But if Ten't L. and he in Rem'r L. join in 

a Feoffment, both forfeit their Eſtates, 2 
' a 
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ſhall it be conſtrued the Feoffment of Tent! 


L. and Confirmation of the Rem'r Man. 
In good Order you muſt plead, 1. To the 


Juriſdiction. 2. To the Perton ; firſt of the 


Plaintiff, then of the Defendant. 3. To the 
Count. 4. To the Writ. 5. To the Ac- 
tion. And if any of theſe are miſordered, 
the Benefit of the former is lolt. 


The Count muſt be conformable to the 


Writ, the Bar to the Count, &«. and the 
Judgment to the Count, and none narrow- 


er or broader than the other. 


It is ſufficient in Bars to have a Certainty 
to-a common Intent, i.e. That it be ſo cer- 
tain that, generally ſpeaking, if it be true, the 


Plaintiff can have no Cauſe Action; 4s in 


Treſpaſs it is a good Bar that the Land is the 
Defendant's Freehold, and yet it may be that 
be has + it for T. to the Plaintiff, 8c. But 
in Indictments, Counts, Replications, Cc. 
a. greater Certainty is required, which is 
called a Certainty to a certain Intent in 
General ; for if without a violent Conſtruction 
of the Words of the Record they may be true, 


and yet the Defendant not guilty, the Law will 


not condemn him; as if one be indicted for coin- 
ing Alchymy, ad inſtar Pecuniz Regis, with- 
out ſhewing what Money. But in Eſtoppels, 
which are odious, becauſe they conclude a Man 
from alledging the Truth, there mult be a 


TCertainty to every Particular, and therefore 


Exceptions may be taken againſt them, which are 


Jo nice, that they ill not be allowed in any other 


afe. 


A Ple: 


C/ Cinfirmation. 
A Plea in Abatement of the Writ, or af- 
er the latter Continuance, ought to be 


he pleaded certainly. 

be The autient Forms of Pleading are to be 
he obſerved, therefore in Counts it is ſufficient. 
„io ſay cum J. S. ſciſttus, & c. Dimiſit, or De- 


dit, without expreſly ſaying that he was 
ſeiſed, and did demiſe, (yet the Plaintiff, if 
he will, may ſay ſo,) but in Bars, Replica- 
tions, and other Pleas, a Seiſin muſt be al- 
jedged in Donor or Leſſor. 5 

Counts and Avowries, becauſe they are 
in the Nature of Counts, ) need not to be 
" Wzvcricd, but all other Pleas in the Affirma- 
tire muſt be averred, but thoſe in the Ne- 
! gative ought not. EE | 
e Matter of Inducement, which is only al- 
b ledged in order to bring in the principal 

t Mitter, needs not to be fo certainly al- 

edged as Matter of Subſtance. 

5 All Pleas muſt be alledged directty, and 
rot by Way of Rehearſal ; nor is it ſuffici- 
cot that what ought to be expreſſy pleaded 
may be deduced by Argument from what is 
pleaded. 4 | 5 
When a. Record 1s the Ground of the 

Suit, or of the Subſtange of the Plea, it 
muſt be certainly aledgedſ; but Sentences in 
(Courts Eccleſiaſtical maybe alledged Sum- 
marily, as that a Divorce\was betwixt ſuch 
Parties for ſuch a Cauſe; and before fuch a 
judge, & concurrentibus his que in jure requi- 
runtur. For it into no Purpoſe to alledge them 
particzlarly, becauſe the Forms of thoſe Courts 

are different from t hoſe of Common Law, and 

our 5 udges preſume that they are obſerved — 

t 


ws 


2 


/ Confirmation. | 
the Fudges of thoſe Courts, but the Judge muft 
" —_ that the Court may ie to 
im. | 
It may be generally alledged that F. S 
was ſeiſed in Fee. ſimple, but the Com- 
mencement of particular Eſtates muſt be 
ſhew d, (becauſe they could not originally com- 
mence nithout a Conveyance which muff be 
ſhew'd,) unleſs they be alledged by Way of 
Inducement ys | | 
Special and ſubſtantial Matter alledged 
by either Party ought to be ſpecially an- 
ſwered, and not paſſed over in general 
Pleading. | 
All Pleas are conſtrued moſt ſtrongly 
againſt him that pleads them. | 
3 is good, whereof no Trial can 


The Ten t before his Default ſaved may 
plead Pleas proving the Writ. abated, (be- v 
cauſe it is Error in Fatt to proceed. ajter,) ot 
Matter apparent in the Record, but not IId 
thoſe which prove it only abateable, as ta- M' 
king Husband. 

Where one is authoriſed to do a Thing 
by Common Law, Statute, Cuſtom, Grant, 
or Commiſſion, he ought to purſue the 17 
Subſtance of it accordingly. ; 2 

Neceſſary Circumſtances, as Livery. and 

Attornment in the Plea of a Feoffinent of 2 
Manor, are implied. ONES 2 

A Defect in Count, Bar, Cc. by Omiſſi- | 
on of ſome Circumſtances may be ſaved oy 
the Plea of the adverſe Party, but Inſuffi- 
ciency of Matter cannot. | 
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Of Confirmation. | 
| Surpluſage vitiates not, unleſs it be con- 
trariant to the Matter before. 

What is apparent by neceſſary Collection 
from the Record needs not to be averted. 

As to affirmative Covenants, one may 
plead generally Performance of all; but as 
to thoſe in the Negative he mult plead ſpe- 
cially: Of Disjunctives, he muſt ſhew 
which he hath performed; thoſe to be 
done of Record muſt be ſhewn ſpecially. 


Pleas amounting to the Genera] Iflue ars 
not to be allow the General Iſſue is 
to be enter q. But where the Matter pleaded :Vent.295. 


contains Matter of Law, it may be pleaded, not- 
mithianding it may be ſhewn on the General 
Iſſue. | | | 

Pleas ought to conclude properly, thoſe 
o the Writ to conclude to the Writ, thoſe 
in Bar to the Action; Eſtoppels muſt rely 
on the Eſtoppel. | 

Where a Man ſhews the ſpecial Circum- 
ances of his Caſe, and concludes & {c he 
did ſuch and ſuch a Thing, the Concluſion 

aves not the ſpecial Matter, but the Ge- 
nerality thereof is qualified thereby; but 
egularly where the Concluſion is in the 

egative, the ſpecial Matter is waved, eſpe- 
ially where it goes to the Point of the 
Action, for there the ſpecial Matter is alledg- 
d ro no Purpoſe ; but in an Attion on a Bond, 
ne may plea tha it was delivered to J. S. to Finch of 
e delivered to the Obligee on a Condition not * 3 
e performed, and ſo it is not his Deed, and 
he ſpecial Matter is not waved, | | | 


— 


A fo 


Q 


Figch 393. 


Leaſe and Releaſe; or plead a Gift in 


from the Donee, whereof he ſhall be Joſe 


| Of Confirmation. © 

A fecond Plea- containing Matter fut 
ſequent to the former, and not fortifying 
the ſame (which 1s called a Departure,) y 
vitious; as when the Ten t pleads a Deſcent 
and the Demandant avoids it by Pleading: 
Feoftment from the Ten't, and he rejdin 
that the Feoffment was on Condition. 5 
if one plead Performance of Covenants, and 
the Plaintiff reply, that he did not ſuch af 
Act, &c. and the Defendant rejoin that h 
offer d to do it. Or if a Man in his By 
make a Title at Common Law, (as if k 
plead generally that a Leaſe Y. was made 
him, 8c. which being generally alledged, ſhd 
'be intended to be meant of a Leaſe made good 
the Rules of Common Lan, and in the R 
joinder maintain it by Cuſtom or Statute 
Or if one plead a Feoffment in Bar, au 
maintain it by Diſſeiſin and Releaſe, « 


IV 
2 
les 


and maintain it by a Recovery in Valu 
But one may count of a Gift I. and mik 
it good in the Replication by a Recovery i Not 
Value of the Lands in Queſtion, by Force «f 
Warranty, in lieu of other Lands in T. evith 


ſuch Eſtate as he had in the Land loft, for the Mc. 
can be no other Count: And he that pleat 
a Feoffment in Bar, may plead a Releal 
to his Feoffor in the Rejoinder, for it fe 
tifies the Bar. F | | 

Tho' one may in proper Time uſe diy ices 
Dilatories, yet a Plea in Bar - containing. 1 
double Matter, viz. requiring ſeveral / 


— | {we! 


Of Confirmation. 
(wers, is vitious, but where there are di- 
rers Defendants, each of them may plead 
ſeveral Pleas; and by q & 5 Annz 16. one 
ay with Leave of the Court plead divers 
atters in Bar, and on a general Iſſue one 


an in Evidence; they may alſo be found 
by ſpecial Verdict. 

If he, that has a Seigniory, Rent or Com- 
non, confirm the Eſtate of the Ten't of 
he Land, yet the Charges and Services re- 
ain, but if he releaſe to the Ten't he ex- 
inguiſhes them. The Lord can't by Re- 
eaſe or Confirmation reſerve any new Ser- 
ices, but he may abridge the old; and if 
a Meſne confirm the State of an Abbot, 
hat holds by certain Services, to hold of 
im in Frankalmoine, this is good, for no- 
hing new 1s reſerved, but only that he 
1olds of him as he did before; if the Lord 
eleaſe Part of the Services, Relief, &c. in- 
ident to the Tenure ſtill remain, and are 
1ot diſcharged without ſpecial Words; and 
f Lord by Kt. 's Service releaſe all his Right, 


| 
N 
( 


| 


ept the Tenure by Kt. Service, Wardſhip, 

Vc. remain. . 

en I Donor reſerve 23. pro omnibus Servitiis. 
lf Donee ſhall pay Relief. 

It ſeems the Lord Paramount can t by his 

Releaſe or Confirmation abridge the Ser- 

ices of Ten't Paravail for Want of Privity. 

D. If Confirmation can abridge a Rent- 

large, as it is certain a Releaſe may. 


ay give as many diſtin Matters as he 


nd all Actions, Services and Demands ex- 


4 


Co. L. 303. 


305. 


wall 1 ho' one may detain a Villein in Groſs, 


et he can gain no Poſſeſſion of him as - 
| lis 


306. 


* 
** 5 * 8 2 


| 408. Of Confirmation. 
{i H is Villein, nor put the Owner out of Pol 
1 * ſeſſion, therefore a Confirmation of the B 
— ſtate of ſuch a Detainer is void; unlc 
there be Words of Grant in it, and then i 
enures as a Grant, not as a Confirmation, 
Contra But one may be ouſted of the Pofſeſſing 
Hob.9;. of the Cuſtody of his Ward. And the Poſ. 
ſeſſion of a Villein regardant may be gain. 
ed by Diſs in of the Manor, and whillt th 
Diſs ees Entry is lawful, he may reſeiſt 
him before he enters; and Things regt 
dant and appurtenant paſs by Feoffmen 
_ of a Manor, without ſaying cum pertings 
"a 
30 The Grant of a Seigniory or Rent · Char 
to the Ten't enures by Way of Extingui 
ment, for the ſame Man can't be Lord an 
Ten't, or receive Rent out of his own Land 
Such a Grant to the Ten't and a Strange 
enures by Way of Extinguiſhment as to on 
Moiety, and by Way of Grant as to the other 

The Releaſe of a Leſſor V. to his LefleWere; 
enlarges his Eſtate for L. but his Confirm: | 
tion enlarges 1t not at all. 

An Infant makes a Leaſe V. and the Le 
ſee grants Part of the Term to another, an 
the Infant at full Age releaſes to the Gra 
tee, his Releaſe is void for Want of Prin 
ty; but if the Leſſee grant the whole Term 
the Leſſor's Releaſe to the Grantee is goo 

bl and his Confirmation is good in both Caſa 
lf a Man grant a new Rent for L. an 
e. Ahen confirm the Eſtate of his Grantce i 
2 Fee, he enlarges not his Eſtate without 


| gar, new Clauſe of Diſtreſs, becauſe he that coo rec 


U 
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Of Attornment. 409 
rms hath no Rev'n in the Rent. But if 
one ſeis d of a Rent in Fee grant the ſame 
or L. he may by his Confirmation or Re- 
eaſe enlarge the Eſtate of the Grantee. 
If the Grantee of a new Rent ſurrendet 
or cancel the Deed by which it was granted, 
e deſtroys the Rent, but it ſeems that if 4 
Stranger deftroy the Deed, the Rent is not de- 
roy d thereby, tho' a Thing merely in Action 
he deſtroy d by the Deſtruction of the Deed by 4 
tranger, and if the Grantee of the Rent de- 
jver up the Deed to the Grantor, he does not 
hereby ſurrender the Rent, but he may ſue for 0 
, if he can get the Deed again, for a Choſe iVent.297. 
n Grant muſt be ſurrendered by Deed. 


Of Attornmente 


A Ttornment is the Agreement of a Ten't zog. 
to the Grant of a Seigniory, Rent, 
evn, or Rem'r, (without which nos Grant 
bereof could take any Effect before 4 & 5 
nne 16. by which Statute Attornment is 
ade needleſs.) It ought to have been in 
e Life of the Grantor and Grantee, and 
iglit be expreſs'd or 1mply'd ; expreſs At- 
rament is by Words or Writing expreſ- 
ng the Ten'ts Agreement, as ſaying that 
2 agrees or uſing Words Tantamount. 
n implied Attornment is when the Ten't 
ſowing of the Grant, pays the Rent to the 
rantce, & c. but there could be no Attorn- 
ent without Notice of the Grant expreſs d 
imply d, therefore if a Bailiff who us'd 
reccive the Rent hid purchas d a Ma- 
: T nor, 


J Attornment.. 


nor, Payment to him without Notice of the 


Purchaſe was no Attornment: So if the Lord 
had levy'd a Fine, and taken back a State 
in Fee, and the Ten't had continued Pay. 


ment. 


Attornment was good, tho the Thing 
granted were altered before Attornment; 
as if a Rent-Service became Seck by Sur 
pluſage; and if the Grant were of two A- 
cres, and a Fine levied of one before At. 
tornment, yet the Ten't might attorn for 
the other. | 

If the Rev'n of three Acres were granted, 
and Leſſee attorn'd for one, or ſurrender 


n= ga, one to the Grantee, this was good for all, 


225 if the Grant were to two, and he at- 


Y 


310. 


| Words of the Grant may 


torn'd to one according to the Grant, this 
enur'd to both; and if one died he might 
attorn to the Survivor. Attornment 10 
Grantee L. enur'd to the Benefit of Rem! 
Man, tho' the Ten't ſaid expreſly that he 
attorn'd only to the Grant for L. for Atlorn. 
ment being but a bare Agreement to 4 Grant 
could neither enlarge nor diminiſh the Operation 
thereof. Attornment to Cſtque Uſe was: 
good Attornment to the Grantee. 

If a Grant were made to 4. for L. Remt 
to B. in Fee, and A. had died, there could 
be no Attornment to B. for one can t tale. 


_ preſent Eſtate in Poſſeſſion by Force of ſuch 


Words in a Grant which gives him a Rem, 
only, But if a Grant were to a Man and: 
Woman, and before Attornment they inter- 
married, the Attornment was good, tho 
they did not then take by Moieties, for tt 

2 have their Effet 

* according 


- 
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before Marriage. ; | 
If a Feme had married her Grantee be- 


fore Attornment, yet might the Ten't at- 


torn, but not if ſhe had married another, 
for that would have been an imply d Coun- 


termand of the Attornment, which would 
then be to the Husband's Prejudice, and. de- 
feat his Eſtate for the Wife's . Life gained by. 


the Marriage; and if Grantor before At- 
tornment had made a Grant to another, 


and the Ten't had attorn'd to the 2d 
Grantee, he could not after attorn to the 
firlt, tho the firſt Grant were in T. the 24 


for L. So if a Rev'n on a State L. were 
granted, and before Attornment the Eſtate 
L. were confirm'd in T. the Attornment 
was countermanded ; ſo if a Grant were 
made of a Rey'n on a State for V. and be- 
fore Attornment, the State of the Leſſee 
were confirmed for I.. | 

Where there were two ſeveral Grantees, 
Attornment to both was void, for by: the 
Parport of each Grant the Whole is expreſſly 
given to the reſpective Grantees, and it ſhall 
not be in the Power of the Ten't to make ſuch 
Grants enure by giving 4 Moiety only to each. 
So if a Rev'n were granted for L. and af- 


ter granted to the ſame Man for V. and 


Tent attorn to both Grants. Or if one 
Grant were made to F. —— of L. and 
his Succeſſors, and another to him and his 


Hcirs, and the Ten't attorn'd to both, 
3-8 


acer to the Purport of it, tho' the 4alily | 
of be, Eftate be different — what 
it would have been, if the 'Ten't had attoru d 
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415 Of Attornment. 
| Tt A. had granted B. Acre or M. Acre; 
and Ten't had attorn d, and Grantee make 
his Election, the Attornment was good, for 
J it was made to the Grant in ſuch ſort as the 

' Grant was made!!! 

If a Man had aliened a Manor, which 
was Parcel in Demeſne and Parcel in Ser- 
vice, the Services without Attornment paſs 
not in Poſſeſſion, nor in Right, except thoſe 
of Ten'ts W. or Copyholders, which needed 
no Attornment.. | 

The Attornment had Relation to ſome 
Purpoſes to make the Thing granted paſs 
from the Grantor ab initio ; as if the Grantee 
were an Alien before Attornment made De- 
nizen, K. ſhould have the Thing granted, 

for as between the Parties it ſo paſs d, but 
\ riot ſo as to charge the Ten'ts with Arrears 

Ao Rent, or for Waſte in the mean Time, 
II. If a Lord had let his Manor for L. or . 
and the Ten'ts had attorn'd, and then the 
Revn were granted, the Attornment of 
{ſuch Leſſee bound the Ten'ts of the Ma- 

nor. 

On Grants of a Seigniory, Rent-Service, 
Rev'n or Rem'r, he that was immediately 
privy to the Grantor ought to attorn; 
therefore if there were Lord and Ten, and 
the Ten't had made a Leaſe L. or Gift J. 
Cc. or if there were Lord Meſne and Tent, 
and the Lord had granted his Seigniory, 
he in Rev'n in the firſt Caſe, or Meſne in 
the 24; aught to have attorn'd. If Ten't in 

| Fee had made a Leaſe L. Rem't in Fee, the 
T<1t L. quglit to have attorn'd to a Grant 


— 


Of Attornment. 413 
of the Seigniory, for he was Ten't as to this 
Intent to the Lord, for during his Life the 
Lord ſhall avow upon him only, and yer 
the Rem'r is alſo holden mediately of the 
Lord, and ſhall eſcheat if he in Rem'r die 

WH without Heir; and ſuch Eſcheat ſhall Vide 231, 

arown the Seigniory, for there can't re- 374. 

main a particular Eftate in it: But if a 

Rent- Charge in Fee be granted for L. and | y 

then he that has the Rev'n of the Rent 
purchaſe the Land, the Grantee ſhall en- 

e oy it for I. for the Rent-Charge can have 

% other Eſtate iſſuing out of it to nhich it 

© * have Relation; bat in the Caſe above, 

en an Eſtate for L. only remains in 4 Seig- 

niory, it cant ſupport the Seigniory para- 

i W049. | | : 

[3 But to a Grant of a Rent-Charge, or 
Rent-Seck iſſuing out of a Freehold, the 

a | recholder was to attorn, becauſe the Free- 

hold was charged; therefore tho tlie Dits'ce 

of night have attorn'd to a Grant of a Rent- 

a Wcrvice, the Diſs or only could attorn to a 
ITrant of a Rent-Charge. And it the Lord 

cer had granted the Rent without the Homage, 

be Diss or only could attorn, for it paſs'd 

us a Rent-Seck. If the Rev'n only were 
nd harged with a Rent-Charge, he in Rev'n 

I. Npouid attorn to the Grant of it. The Law 

Ni, Wcmain'd as to the Difference of Attornment 312. 

„ fter the 21 H. 8. 19. for tho' the Lord 

eeded not avow on any Perſon in certain, 

je Privity remain'd notwithſtanding be- 

tleWween him and the Tent. z 

WF If he that had a Rent-Charge in Fee had 

granted it for L. and the Teu't of the Land 

1 3 had 


1 
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Of Aittorument. 


had attorn'd, and then the Rev'n of the 
Rent · Charge were granted, the Grantee for 
L. might have attorn'd alone. | 


There was no Need of Attornment, ex- 


| cept to Grants of Rem'rs, but where the 


Ten't was to be ſubject to Tenure, Atten- 
dance or Payment of Rent to the Grantee, 
therefore it was not requir'd in Grants of 
Commons, Annuities, Ge. | 
Attornment of the Husband bound the 
Wife, and where he that ſhould attorn wa 
Grantee, Acceptance of the Deed was ſufh- 
cient Attornment: Therefore if there were 
Lord and Ten't, and. the Ten't had made a 


Leaſe L. to a Feme, Rem'r in Fee, and Lel- 
ee IL. had married, and the Lord had grant- 


ed his Seigniory to the Husband, who in 
Right of his Wife ought to have attornd, 
and he had accepted the Deed, this was a 
good Attornment in Law; and tho the 


Services were ſuſpended during the Cover 


ture, the Husband ſhall have them after the 
Deaih of his Wife. It the Lord had granted 
the Services to the Ten't and a Stranger, 
and the Ten't had accepted the Deed, his 
had extinguiſhed the one Moiety, and 
velled the other in the Grantee. If the 
Lord had granted the Seigniory to the Wile 
of his Ten't, and the Ten't had accepted 
the Deed, this was a good Attornment; 
and tho' the Services were ſuſpended during 
the Corerture, the Wife and her Heirs fhall 
have the full Benefit of the Grant after wards 


If the Ten't had made a Leaſe L. Rem'r in 


Fee, and the Lord had granted his Services 


to Tent L. and his Heirs, this gave * 4 
| e 


"Of Attornment. 415 

Wl Fee, (for it ſhall not enure by Way of Ex- 

- W tinguiſhment againſt the expreſs Words and 
Purport of the Grant,) and it ſhall take 

„Effect in his Heirs by Deſcent, for the Inhe- 

e ritance of the Seigniory was in Ten't L. and 

„te Suſpenſion was only during his I. 

Unity of Poſſeſſion of Rent, G c. and of 

CW the * 5 2 R 5 Eſtate 
equally high an in both, extin- 

* . the Rent, G c. But where a Man has 

2 greater or more perdurable Eſtate in the 

. None than in the other, the Rent ſhall be ſuſ- 

re Ml pended only during the Unity of Poſſe fon; / 

as where his Eſtate in the Land is conditi-| / - 

(. W onal, or gain'd by Diſs' in, Cc. 1: | 

i If the Ten't had made a Leaſe L. ſaving 314. 

in the Rev'n, and the Lord had granted his 

4, {MW <cigniory to the Ten't L. the Leſſor ought 

1 ſo have attorn'd, and by ſuch a Grant the 

he WT Setgniory is ſuſpended during the Grantee's 

el.. but his Heirs (hall have it by Deſcent. 

he And inaſmuch as the Suſpenſion is but for 

ed LEE, nt is 1n Being as to Things 

er, concerning the Right; therefore if he in 

biel Rewe die without Heir during the Life of 

na ie Grantee, the Rev'y (hall eſcheat to the 

be Grantee; bur as to the Poſſeſſion, during 

iſe the particular Eltate, the Grantee (hall have 

ted no Benefit, as to have Rent, Ward, Relict, 

C nor can he grant it over, begaule lic 

ngfMtook it Culpcndey, and it never was in Efe 

alli him; yet when the Lord takes a I ele 

ds ot the Tenancy, hie may grant over the 


iu ciemory; but when the whole Eſtatęe in. 4 4. 2 4 
csMWtlc Seigniory is ſuſpended, if is neither gran- e. bay 2 
i uble over, nor thall the Tenancy eſcheast. N. 0 
it, T 4 _ 


"4 Of Attornment. 
WF. | If the Ten't had holden by divers Sen 
4 ces, and the Lord had granted the Seignion, 
and the Ten't had attorn'd by paying any 
the Services, this was good for the whok: 
So if they were granted by Fine, and th 
Grantee had recovered any of em in a St 
Facias on the Pine. 
No Attornment was ever requiſite to 
Grant to or by K. But my Lord Cole ſays 
that it was required in K. s Grants of Land 
of the Dutchy of Lancaſter out of the Coun 
(a) 1Syd. ty Palatine; (4) bat he has been contr aditieth 
19. „ later Authorities. | 3 
Attornment to a Grant of Rent by Pay 
ment of a Penny, was good, and gare: 
Seitn in Law, but Payment of Money « 
any Thing elle in the Name of Seiſin of ih 
Reut, gave both an actual Seiſin to mai 
tain an Aſſiſe, and was alſo an Attornmet 
- in Law, and yet what was fo paid was 10 
4 5 Part of the Rent, nor ſhould it be abi 
-1 out of it. | | 
Attorument made, or Seiſin of Rent e 
\ , ven by one Jointenant binds the relt. Tix 
Heir or Aſſignee of the Ten't might atto 
/ 3t the Ten't bad died, or made an Aſligt 
ment before he had attorn'd. 
An Infant was compellable to attorn in 
quod juris Clamat, &c. but he ſhould bca 
no Prejudice thereby, for at full Age it 
might diſclaim to hold of the Conuſee, « 
ay that he held by leſſer Scrvices, 
The Attornment of an Infant, or of om 
Deaf and Dumb by Signs, was good, B 
one Non Compos could not attorn. 


Of Attornment. 
If a Rev'n expectant on a Leaſe V. or Te- 
nancy by Execution, Cc. were granted, the 
Freehold did not paſs till the particular 
Ten't had attorn'd. If a Rev'n expectant on 
a State L. were granted, the Ten't of the 
Land ought to have attorn'd, whether he 
were the Leſſee himſelf, or his Aſſignee; for 
after Aſſignment by Leſſee L. there is no 
Tenure nor Attendance betwixt him and 
Leſſor, tho the Aſſignment were on Con- 
ition only. But tho Ten't in Dower or 
by Curteſy had granted over their Eſtates, 
yet might they have attorn'd, for after the 
rant of their Eſtates, they are ſubje& ta 
an Action of Waſte; and if the Rent be 
granted by Fine, it muſt ſuppoſe em Ten'ts, 
ind the gaid juris Clamat ought to have been 
rought againſt them, becauſe they were the 
en len'ts at the Time of the Note levied. But 
„he Grantee of the Rev'n ſhall have Waſte. - 
gainſt the Aſſignee of Ten't in Dower or 
dy Curteſy only, and muſt rehearſe the Sta- 
ute, which proves that he could not have 
Prohibition of Waſte at Common Law; 
herefore it is ſaid that the Attornment of 
he Aſſignee was ſufficient. 
A Rev'n or Rem r expectant on a State T7. 
ould not paſs by Grant without Attorn- 
ent of Ten't T. but Ten't T. could not be 
ompelld to attorn in a quid juris Clamat, 
or could Ten't T. apres but his Aſſignee 
night, and even Ten't in T. ſhould be + 
" oWoinpell'd to attorn in a per que Servitia, or 
Bu 1:12 redditum Reddit. 
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316. 
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317. 


318. 
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/* Attornment was needtul to his Releaſe td 


Of Attorument. 


If a Leaſe Y. were made, Rem'r L. the 1 
Attornment of Leſſee, or Rem'r Man to 2 lM a1 
Grant of the Revn bound the other. | 

Rent paſſes impliedly by a Grant of the h. 


Rev 'n, non 2 converſo. If one had made a MI 7 
Leaſe I. and after had confirmed the Eſtate A 
of the Leſſee, Rem'r to a Stranger in Fee, th 
and the Leſſee had accepted the Deed, this IM 
was a good Attornment, and he in Remt /, 
ſhall have Waſte, if he can ſhew the Deed; # 
but being privy in Eſtate he muſt ſhew it, . 


and yet he has no Remedy for it during the Ml ** 


Leſſee's L. and when the Rem'r is executed 
he need not ſhew it; for this Cauſe it is i #7 
the beſt Way to have the Confirmation in Ml '#: 


this Cate by Indentures, and to deliver one Ml ſer 


Part to him to whom the Rem'r is limited. cid 

If Jointenants had joined in a Leaſe, and MW Re 
after one had releaſed to all the reſt, or to Mf uc 
one of em only, no Attornment was need- | 
ful in Reſpect of the Privity between the one 
Leſſce and all the 3 by accepting bot 
em all for his Leflors; but if one Jointe- ] the 
nant only had made a Leaſe V. and then fei! 
had releaſed to the other, the Attornment Leſ 
of the Leſſee was requiſite. 

If one had made a Leaſe L. Rem'r L. no 


bim in Remer. | | 

If the Grant were defeaſible, the Ten't was 
not compellable to attorn in a quid juris, Ci. 
as if a Fine were levied of a Rev'n holden is 
Capite without Licenſe, for the K. might 
ſeiſe the Rev'n, and Rent. So if an Infant 
had levied a Fine, or Ten't in ancient De 
meſne had levied a Fine at Law, or Ten t in 


T. had levied a Fine before 4 H. 7. 24. or 
any Ten't had aliened in Mortmain, 


Of Attornment. 419 


If Leſſor L. or V. had diffeifed or ouſted 319. 


his Leſſee, and made a Feotfinent in Fee, 
and Leſſee had re-enter'd, this was a good 
 W Attornment; and it ſeems that the Law is 
the ſame if he recover in Aſſiſe, for there is 
no Defaalt in the ty and there is no Kea- 
fon that the Feoffor 

againſt his own —_— Grant, which paſſed the 

Fe or's Right to the Rev'n incluſively in the 
Feoffment, and it would be a hard Conſtruction 

to leave a naked Revn in the Feoffee without 

any Remedy to recover the Rent, &c. incident 
thereto, By ſuch Re-entry the Rent re- 
ſerv'd on the Leaſe is revived, becauſe in- 
cideut to the Rev'n; but if he, that has a * 
Rent in Fee, diſſeiſe the Ten't, and make 


How CD ww ww TY wo ww kd 


— 


If there be two Leſſees, a Re- entry by 7 
one has the ſame Effect, as a Re- entry by - - 
both. Leſſor L. grants the Rev'n for Life 


> wa N + © R-- Oo» 


nM feiies the Leſſee, and makes a Feoffment, 
ot Lefſee re-enters, this leaves the Rev'n in the 
Grantee L. and another in the Feoffee, but 
no was no Attornment of the Grantee for L. 
to of the Rev'n, becauſe he did no Act. Sed 
. for if this ſhould not amount to an Attorn- 
nent, the ſame Inconveniences ſeem to follow 
rl 45 in the Caſe above of the Leſſee L. recoveri 
ol 42 4in/t the Feoffree of his Leſſor, who tho he ne- 
ver ſo much diſagrees to the Act of his Leſſor, 
cannot re- continue his own Eſtate without attorn- 


ing implicizely to the Feoffee, 10 


the Leſſee attorns, and then the Leſſor diſ. . 


0 
uld have his Rev'n again / | | 
| Dx * 


. 4 * : 2 


. . a 8 ds 
ſuch Feoffinent, it never revives. J & ke ee 
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420 * Of Attornment. 

If a Leaſe were made to A. for L. Ren! 
to B. in T. Rem'r to A. in Fee, and A. had 

| granted his Rem'r in Fee to C. by his Deed 
i it paſſed preſently, for it would be in vain 
|; that A. ſhould attorn to a Grant by him. 
, ſel, Note; When the Anceſtor takes! 
Frechold, and after a Rem'r is limited u 
his Heirs, the Fee veſts in him ; but if the 
firſt Eſtate be but for V. it does not. 
If a Seigniory or Rey'n be granted h 
Eine, the Thing granted is preſently in th 
Grantee without Attornment: And he mg 
{ciſe a Ward, or enter into Land eſcheatd| 
or for a Forfeiture; but he could not | 
ere Anne 16. diſtrain, or have a 

rig” Action of Waſte, or a Writ of Confamili 
., or Caſu Proviſo, or of Cuſtoms and St 
Tz vices without Attornment, but he mig 
ASA. have all Things which may be ſeiſed with 
ANG Out Suit. ; | 
| ” If Ten't L. had attorned in a guid ju 
, % Namat generally, he loſt all Privileges; 2 
| io have the Land without Impeachment d 


* , 


' Waſte, Sc. becauſe the Writ ſuppoſes hi N 
bare Ten't L. but if he claimed em theMRev 
ſhould either be allowed and enter d of Rte | 
cord, or he ſhould not be compelled to Mand 
torn, (but Attornment in Pais expreſs Bare 
implied loſes no Privilege.) The Tenhc h 
cguld not be compelled to attorn to Hatto 
rant by an Infant till he were of full AgMWLanc 
becauſe he could not till then acknowlcdgWit w 
his Privilege. If a Meſnalty wae grant trat. 
for L. Rem'r in Fee, and the Ten t had . A 


torn the 8 
1 Dils 
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orn d in a per que Servitia to Grantee L. 


But if ſuch Meſnalty or Rev'n granted 32, _ 
y Fine had eſcheated before Attornment, 4. A. [tuned 


rithout Attornment, for he, if he pleaſed, why Py > 


Joo? 
2 


im by Title Paramount in lieu of hie = 10 
ormer Seigniory. But the Heir or Aſſignee „ C) #- 
of ſuch Conuſee could not diſtrain with- £;..,,, J J. 
uſee, nor his Feoffee, where he diffeis'd oe hee | 
he Leſſee and made a Feoffment, and Leflee 4% $400 
ge · enter d, for thoſe that come to the Rev'n } 77; , 
by the Conveyance of the Party ſhall not -*-* il 


1M 
/ 


No Attornment was needful where a gr 975 "= 
1 . | Fre 7 *r * 
Rev'n was extended, or granted by Fine to L fu. 
he Ule of A. and his Heirs, or bargained . 
and fold, For the Rev'n was ſettled in the” © 
Bargainee by Operation of the Statute, and 
he had no Remcdy to compel the Ten't to 
attorn. And the Law is the ſame where 3221 
and was deviſed by Will, for otherwiſe ; 
Wt would be in the Ten't's Power to fru— 
taWiirate the Will by refuſing to attorn. 
A Diſs'in of a Manor. is no Dilsin of 
iche Services, unleſs the Ten'ts attorn to the 
Dis ur; but if they do attorn, and be die 

| ſeiſed, 


— 


— 


g 
j 
| 
ſ 
| 


— 


— - n 
- 2 


— 


— — — 


* . 
a = Ix — 
— * —— 
— . : ” 2 9 


63638 — > 
— 


. ——— K 
Þ ES — 
— — — 


— — — — 2 — = — = 2 = = 
- * 


— 


422 


24 


Of Attorument. 
ſeiſed, the Diſs ee can't diſtrain for the 
Services. But tho the Diſs or has gotten 
the Attornment of the Ten'ts, they may 
afterwards refuſe to perform the Services tg 
avoid a double Charge. 

No Man can be diſſeiſed of a Rent. Ser. Me. 
vice in Groſs, but at his Election, for if 3 


Stranger take it by Coertion of Diſtreſs, Hu 


or otherwiſe, yet may the rightful Owner 
make a lawful Grant thereof, and the Rent 
ſhall paſs; or he may bring an Aſſiſe 3. 
gainſt the Stranger; or diftrain the Ten 
for all the Arrears, tho' the Diſs or died 
ſeiſed, and tho he has determined his B. 
IeRion, and admitted himſelf out of Pof 
ſeſſion by bringing of an Aſſiſe; as a Man 
may enter into Land, notwithſtanding he 
bring an Action to recover it. And ſuch Her 
Diſs ce may releaſe to the Wrong-Doer, be. 


_ cauſe thereby he admits himſelt out of Po. 


ſeſſion ; but one can't be diſſeiſed by a bare 
Attornment of the Ten't to a Stranger. 

If a Man make a Gift in T. or a Leak 
L or Y. of Part of the Demeſnes, and a. n 
terwards be diſſeiſed of the Manor, and alli, 
the Ten'ts, and the Donees or Leſſees a. Nie- 


torn, and after Diſs or die, &c. yet mij En 


Diſs ee diſtrain on the Land given or leb 
for as long as the Poſſeſſon continues in Htini 
Donee or Leſſee, ſo long the Rev'n, anded | 
Rent incident thereto, remain in Donor ois n 
Leſſor, and the Deveſtiug or Revelting « 
the particular Eltate deveſts or reveſts 
Rev'n. 

If the Lord of a Manor leaſe Part of th 


Demeſucs, the Rev'n thereof continues Pu. 
8 (6 


Of Diſcontinuance.  — 44 
of the Manor, and ſhall paſs by the 
rant thereof; but if he make a Leaſe L. 
f the whole Manor, excepting B. Acre, 
dircel of the Demeſnes, and then grant a- 
ray the Manor, B. Acre ſhall not pals, for 326. 
being in Poſſeſſion it cannot be Parcel of ? *' 
he Rev'n expectant on a State of Freehold; 
hut if the Lord had only made a Leaſe V. 
df his Manor, excepting B. Acre, it ſhould 
paſs by the Grant of the Manor. / 


(/ Diſconti NUANCE. 


Iſcontinuance of an Eſtate in Lands pro- 
perly ſignifies an Alienation by Ten't 
. or one ſeiſed in auter droit, whereby the 


be que in T. Heir, or Succeſſor, Cc. are dri- 
een to their Action, and cannot enter. It 
be⸗ nay be done by 5 Sorts of Conveyances, 
ol. Fine, Recovery in a Præcipe, Feoffment, 


Releaſe or Confirmation with Warranty. 
Sometimes the Word Diſcontinuance is 
Aken for the Plaintiff's ſuffering the Defen- 
lant to be out of Court, by negletting to con- 
rinue the Cauſe, which in an uninterrupted Se- 
ries muſt be done from Day to Day till the 

nd of the Suit, and (4) this is not taved „ icq. 
by the Defendant's Appearance, as Miſcon- 171, | 
inuance is, i. e. when one Proceſs is award- 
ed inſtead of another, or a Day given which 
1s not legal. we”, -- 

At Law the Alienation of Abbot, or Bi- | 
ſhop, without Aﬀent of Covent or Chap- . 
ter, was a Diſcontinuance to the Succeſſor, g 
tbeſ but it the Covent or Chapter had aſſented, 

1. ſuch Alienation had been good for _ 0 
N EY Ul: 


424 
326. 


(a) Contra 
Moor 28. 


| Ten't by Curteſy, if he had not aliencd. | 
the Husband alien Land whereof they at 
ſeis'd in ſpecial T. not only the Entry of te 
Wife is ſav'd, but likewiſe that of the If 


— — 


claiming from her Husband,) may (bill 


ſtrain d Ten't T. from aliening, he was co 


jointly with her,) or by ſuffering a Rec 


Death; nor does it give the Heir an Eni 


Remer in the Wife expectant on a State df 


Of Diſcontinuance. 

A Husband might diſcontinue his Wiſe 
Eſtate before 32 H. 8. 28. but by that $ 
tute a Husband ſeiſed in the Wife's Rigi 
or jointly with her, of any Freehold or | 
heritance, can't diſcontinue it, either h 
Feoftment, (whether made by him alone g 


very without Voucher. 
It is (a) ſaid that, if after the Husbay 
has aliened they be divorc d Caaſa Pray 
tractus, ſhe may enter in his Life. 

But this Statute ſaves not the Wife fra 
being barr'd by Non-claim on a Fine levid 
by the Husband within 5 Years after h 


during the Husband's Lite on the Husband 
Alienee having Iſſue by his Wife, whit 
would have given him a Title to have be 


and Rem'r Man. Nor can he diſcontinue 


Freehold in himſelf. 
But any other Ten't T. (except a Wo 


Feoffment, Cc. diſcontinue his own Eſt 
and the Rev'n or Rem'r depending on ii 
in Reipect of the Privity between Tent 
and the Iſſue, and thoſe in Rev'n and Rem 
and becauſe an Entry would detcat tt 
Warranty intended to be annex'd to tl 
Feoffment, Cc. and after . 2. which! 


Of Diſcontinuance. 


Vi 

UG thoſe ſeis d in Fee in auter Droit, whoſe 
ig eoffments were voidable by Action only, 
r eir Conveyances of Things in Grant were 


r MMidable by Action or Claim, Cc. and 
ne Meir Grants of a Thing not in Eſſe before 


ere meerly void by their Death. | 

None can make the Diſcontinuance lar- 
er than the Alienation by Ten't T. made 
. therefore if 4. Ten't J. make a Gift in 


7 


Jue, A. s Iſſue may enter. 
e Diſcontinuance, may enter, 
. jointly or ſolely, of Land, Cc. of the 


eiven to the Husband and Wife by his 
iice{tors, or any ſeis d to the Ule of him 
Lis Anccltors, diſcontinue, he to whom 
e Right after her Deceaſe ſhould apper- 


Solet, not in the Debet only, *Admeaſure- 


n C ſſavit. Waſte. But not a Writ of 


t MA Feoffiment made by Ten't in T. is a 
) ilcontinuance, with or without Warran- 
y; but a Releaſe or Confirmation is not, 
cor a Man can paſs no more thereby than he 
[truth | may 
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ued to have ſach Power as the Law rave 327. 


evie e that claims by Title Paramount above 


Since 11 H. 7. 20. if a Woman ſeis'd in — Liz 


heritance, or Purchaſe of the Husband, 


in, may enter. + lan E Te 


nue Ten t T. may have a quod Permittat, een 1 
rit of Cuſtoms and Services in the Debet o i Gu 4 way 
u 4.4/2 by mY ＋ 


Ir hen 
. 
nn 
5 1 OL . . or haofe. 
Might ſur Diſclaimer, quo Fure, ne injuſte + is 2 ad 
0 i crer, n4per Obiit, rationabili Parte, Mort- r . 5 


ent, I Nativo Habendo, Fſcheat, Conſimili“ 
1 


ce ſfor, Or ſur cui Vita, for thele Writs 4 « no/ 
eng le for Ten't in Fee- ſimple. . 


* 


. to B. and B. enfeofl C. and die without 
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426 Of Diſcominuance. 

Iz may lawfully paſs ; but Warranty added tay 
a Releaſe or Confirmation to a Diſs . 2 
works a Diſcontinuance, if it deſcend rm 
him that Right has; but if one having Wot 
Son marry a 2d Wife, and Land be give 
to the Husband in ſpecial Tail, and he han 
Iſſue by his ſecond Wife, and be difleiled 
and releaſe with Warranty and die, or i 
Ten't in T. of Burgh Eng. Land have Iſſut 
two Sons, and be diſſeis d and releaſe with 
Warranty to the Dits'or and die, yet is nd 
the Entaiſ diſcontinued in either Cafe, b 
cauſe the Warranty always deſcends to the 

| Heir at Law. | 1 
329. If an Abbot be difleis'd and releaſe wit 
Warranty and die, or reſign, the Succeſſa 
may enter. The Privation or Tranſlation 
Se of a Biſhop, is all one with his Death 
as to any Act tending to the Diminution d 
the Revenues, but not as to others; there 
fore it being Patron and Ordinary he con- 
firm a Leaſe by a Parſon without Dean ard 
Chapter, and then the Parſon die, and 
cCollate another, and be aiterwards tranſl 
ted, the Confirmation remains good during 

Dy. 356. the Lives of the Biſhop and the Succeſſor of il 

p. 42 Incumbent, who found the Land charged. 

The Releaſe of an Husband ſeis d in b 
Wife's Right to a Diſs'or with Warranty 
never was a Diſcontinuance to the Wie 
unleſs ſhe were his Heir. 

If Ten't T. releaſe in Fee to his Leſſee ! 
or confirm his Eſtate in Fee, yet does he not 
diſcontinue the Entail, for no more palk 


by a Releaſe or Confirmation than lawtullhi 
uf 
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O Diſrontinuance. 
ay. Therefore if Leſſee L. make a Leaſe 


mation in Fee to the Leſſee, yet does he 
ot forfeit his Eſtate. But if Ten't T. make 
cofftment with Livery, he diſcontinues the 


ent, he forfeits his Eſtate, Not withſtand- 
ig ſuch a Feoffment made by Leſſee L be 


he Leſſor, yet between the Parties it is a 
ood Feoffment, and a Warranty may be 
pnex d to it. : | 
If Ten't T. make a Leaſe for his own 
ife, and then make a Releaſe 1n Fee to 
e Leſſee, he does not at all enlarge his 
tate thereby. And if Ten't T. grant his 
hole Eſtate to A. and his Heirs, with Li- 
ery, yet nothing but for his own L. paſſes 
s to the Iſſue, (in whoſe Election it ſhall be 
plook on the Eftate of the Grantee as void or 
vidable, tho as long as it continues not deſeat- 
d, it be an Inheritance in the Grantee, and his 


iſe ſball be endowed, &c.) but as to the 


ent himſelf, the Tail is in Abeyance, nor 
an he after bring Waſte. That Ten't T. 


Net make a righttul Eſtate larger than for 


is own L. appears for that a Diſcontinu- 
nce is a Wrong to him in the Rev'n, and 
ne Diſcontinuee is a Deforceor, and fo call'd 
Formedon. 


2 of Land from the rightful Owner. 

Ot Things that lie in Grant there can be 
o Diſcontinuance; therefore if Ten't T. of 
Rent, Advowlon, Common, or Rem'r or 


Kev n expectant on a Frechold, make a 


Grant 


Deforcement is any wrongful With holds 


427 


and afterwards make a Releaſe or Con- 


- 


330. 


ntail ; and if a Leſſee make ſuch. a Feoff- 


Forfeiture of his Eſtate, and a Diſs' in of 


331. 


1 Saund. 
26. 
3 Rep. 84. b. 


332. 
F 


4 76 tD . . '7»-Fcoffment with Warranty, yet does he n 


333* 


,& a 2 


Land make a Leaſe V. and levy a Fine, thy 


fing by Grant, cannot bar the Entry of the 


to Ten't TI. and he grant and render 


Of Diſcomtinuance. 

Grant by Deed or Fine, or diſſeiſe the Ter 
the Land out of which the Rent is iſſi 
ing, whereof he is ſeis'd in T. and make 


diſcontinue the Entail. But if Ten'tT. « 


is a Diſcontinuance, fof a Fine is the Feoff 
ment of Record, and the Freehold paſÞt c 
And if Ten't T. grant a Rent or Rem r will B. 
Warranty, and the Iſſue bring a FormelnW! 
and admit himſelf out of Poſſeſſion, hſÞpice 
ſhall be barr'd by the Warranty and Aﬀellte, 

Neither Exchanges, nor Letters Paten L 
work a Diſcontinuance, becauſe they do ug 
require Livery of Seiſin. an 


If Ten't TI. make a Leaſe for Life of thi" 


Leſſee, he diſcontinues the Entail duringÞ"ts 
4 


the Life of the Leſſee, and gains a nei Fe 
vn_ 1 and if he after grant thi th 


or forfeit in the Life of Ten't T. this is Mcut: 
Diſcontinuance in Fee, becauſe the Gram cn 
was ſeiſed in Demeſne as of Fee, in the li Re 
of Ten't T. by Force of his Grant; but MW H 
Ten't T. die before the Grant in Fee be ¶ Re 
ecuted by the Death, Cc. of Ten't I. 
Diſcontinuance determines upon the De 
of Ten't L. tho' the Grant were with W 
ranty, (which being annexed 10 an Eſtate 


2 * Revn in Fee, and Leſſee die, or furrendef9Þl 


ſue, becauſe the Eſtate to which it is anni 
it void at his Election.) If a Fine be ler 


Land to another in Fee, and die before k 


ecution, there is no Diſcontinuance at Bei 


Of Diſcontinuance. 
if he make a Feoffment of a Part of a 
lanor whereof he was ſeiſed in Fee, and 


nex the Ad vowſon appendant by Deed, 
d die before the Grant of the Advowſon 


| 


0 


oidance, the Entail of the Advowſon is 


r diſcontinued. If he make a Gift in T. 


B. and then releaſe to B. and his Heirs, 
ud die, and then B. die without Iſſue, the 


ccontinuance determines; becauſe the E- 


e. which paſſed by Livery only, cauſed 
» Diſcontinuance, and the Grant of the 
was not executed in the Life of Ten't 

and if Ten't I. make a Leaſe L. and 
in grant the Rev'n in Fee to A. who 
rin ents it to B. and then Ten't L die, whereby 


the Diſcontinuance determines by the 
Math of Ten't L. becauſe the Fee was not 


ent T. make a Leaſe L. and then grant 


tt 
; 1 Rev'n in Fee, and the Grantee die with- 
ut W Heir, during the Life of Ten't L. and 


Rev'n eſcheat, and the Ten't L. die, 


re _ Eſcheat, the Diſcontinuance had 
ained, | 

Leaſe V. by Ten't T. cauſes no Diſcon- 
ance, and the Rev'n on ſuch Leaſe de- 
ds to the Iſſue in T. but the new Reva 
ee gained by Operation of Law upon 


bre  naking of a Leaſe I. deſcends to the 


al 


m_ 


executed, by Preſentation and Inſtitution. 
WF 2 Clerk of the Grantee upon the next 


Fee is executed in the Life of Ten'rT. 


cuted in the Grantee of Ten't T. And 


49 


Diſcontinuance is determined; but if Lirt, Se&; 
Rev'n had been executed in the Grantce 642. 


general, A Deviſe by Will is no Di- 
| eee continuance, 


Of Diſcontinuance. 5 


” B . . 3 Lives 20 
Co. L. 313. cording to the Statute, to which every oi e 


the Freehold, and yet the Rev'n remainel 


is Party, and therefore no one can by 
feige 
If Husband and Wife at Law had bias 
- Deed joined in a Leaſe L. of the Wife 
Land, this had been a Diſcontinuance of®; 


in the Wife; but if the Husband alone had 
made the Leaſe, the Rey'n had been in the 

} Husband. . f = 
If Donee infeoft his Donor, or Rem 
Man, this is no Diſcontinuance, becauſ 
the Rev'n is not diſcontinued, for whid 
Cauſe when the Rev'n 1s in the K. there cat 
| no Diſcontinuance ; but ſuch an Entail 
the Rev 'n whereof is in the K. might U 
barr'd by Fine or Common Recovery, be 
fore 34 H. 8. 20. but K. s Rev n could ne 
ver be barred by any Act of the Ten't J. 
IF there be an intermediate Rem'r it 
Tail, a Feoftment made to him in Rey 
by Ten't T. is a Diſcontinuance; and 
Ten't T. infeoff the Donor and a Stranger 
this is a Diſcontinuance of the whole Laid 


If Leſſee L. make a Leaſe for his own [Wight 
to the Leſſor, Rem'r to him and a Strang 241 
in Fee, this enures as a Surrender for it »/ 


one Moiety, and a Forfeiture for the othaWtc ; 
fed Q How the Eftate L. can be forfeited Ne W 
4 Deed which the Leſſor agrees to? But 
one Jointenant infeoff his Companion an 
2 Stranger, this veſts his Moiety in tl 
Stranger only, for as to his Companion 
Livery is void. : 


- - 


Of Di It rontinuance. | 


f the Wife's Freehold, and yet the Rev'n 


very, and was the only Canſe of the Diſcanti- 
ance, is defeated by the Entry of the Leſſor ? 
Alſo ſome Diſcontinuances are for Life 
aly; as when Ten't T. makes a Leaſe for 

elec L. ſome are during the Limitation 
fa State TI. as when Ten't T. makes a Gift 
I. but if he make a Leaſe V. or L. Re- 
ainder in Fee with Livery, this is a Diſ- 
Wontinuance in Fee, becauſe the State in 
ailce paſſes by the Livery. 


If Husband of Leſſee L. make a Feoff- 
ent in Fee, and Leſſor enter for the For- 
iture, this was a Diſcontinuance at Law 


as revelted. Q. How the Diſcontinuance 
an remain, ſince the Eſtate which paſs d by. 


When the Eftate that caus'd the Diſcon- 


I 


43H 


| 336, 


nuance is defeated, the Diſcontinuance is 


. Feoffment of his Wife's Land on Conditi- 
in and died, and his Heir had entered for 
eri Breach of the Condition, the Wife might 
der; for the Heir enter d in reſpect of the 
geitle by Force of the Condition which de- 
aulended on him, not in reſpect of any 


ight, and the Law will not adjudge the Heir 
gain a wrongful Eſtate when he does nothin 


ate preſently vanithes away, and velts in 
e Wife without any Entry or Claim by 


ge had made a Feoffment of his Wife's 
ind, and died, his Wife might have en- 
rd, for he, if he had hiv d, might have en- 
1d, but not in his own Right, but in — 

| | there- 


efeated alſo; as if the Husband had made 


t what he lawfully may: Therefore his E=. 


l. | 
Even at Law, if the Husband within 


337, 


join in a Fcoffinent, and he of full Age dit 


_ Of Diſtontinunnce. 
therefore ſuch Right remains to her after hi 
Death; for it is hard that the Husbang)\ 
Feoffment, which would not take away hit 
own Entry, fhould take away hers ; bit 
the Husband's Heir in ſuch Caſe could na 
enter, becauſe no Right nor Title deſcend: 
ed to him; and if an Infant being Ten'tYLz 
pur autre Vie make a Feoffment, he can't en- ly 
ter after the Death of ceſtuique Vie, becauſeſW#1: 
then he has no Right at all remaining in 
him. If Baron and Feme being both with 
in Age join in a Feoffinent by Jndenture of 
the Wife's Land, reſerving Rent, and he 
die, ſhe may have a dum fuit infra e/Etatem, 
but if he were within Age, and ſhe of full 
Age, ſhe ſhall not. 2 

lf two Infants being Jointenants make: 
Feoffment, and one die, the Right ſut⸗ 
vives, becauſe they might have join d in 
Writ of Right, and the Survivor may en 
ter into the whole, but they can t join ini 
dum fuit infra Ætatem, becauſe that Allin 
is grounded on the Nonage of the Demand aui 
which is ſeveral ; for the Nonage of the one 
is not the Nonage of the other. But if ont 
of them only had made a Feoffinent of (4) 
his Moiety, the Jointure had been ſever 
while the Feoftment had remain'd in Forc 
and conſequently there could have been na 
Survivor; bat if he had made a Feoffment i 
the whole Land, and died, the Right would ha, 
ſarvived, becauſe they might have join d in F 
Writ of Right. If one Jointenant be with 
Age, and the other of full Age, and th: 


. thelufant ſhall regover but a Moiety. N 


Diſcontinuante. 433 
Not only the Heir general ſhall take Ad- 
vantage of the Nonage of the Anceſtor, but 
alſo a {pecial Heir; as the Heir by the Cu- 
ſtom of Burgh Eng. ot Heir in ſpecial T. 
tho he be not Keir at Law. If the Huſ- 
4.M band had made a Gift in I. of his Wife's 
it Land during his Nonage, and died, not on- 
n- Dy the Wife might have enterd, but the | 
ie Heir of the Husband, in reſpect of the new 2 
Rev'n in Fee, created by Conſtruction of Law 1 
yon the making of the Gift ia T. but his E- | 
(tate preſently vaniſhes, It an Infant Ten't | 
T. had made a Feoffment, and been attain - 
d, and died, the Iſſue in reſpect of the Contra 
:orruption of Blood was put to his For- 8 Rep. 43. 
medon. 5 | 
A Woman being an Heireſs marries, and 338. 
1s Iſſue, the Husband dies, ſhe marrics : 
again, the 2d Husband makes a Leaſe L. of 
Kr Lands, the Wife dies, the Leſſee ſurren- 
ers to the Husband, it ſeeins that the Iſſue 
pt the Wife may enter upon the 2d Hut- 
und; becauſe the Eſtate L. which caus'd 
he Diſcontinuance is drowned and va- 
ihd by the Surrender; but after the 
heath of Leſſee L. there is no Doubt but 
Wie Iſſue may enter. | 
A Surrender ts the Vielding up of a State 5. 
or V. to him that has the immediate 
nor Rem'r, wherein the Eltate L. or 


* . may drown, A Surrender is either in : 
in ecd or in Law; a future“ Intereſt for V.. Dyer 58. 
ihicknnot be ſurrender'd by Deed, but it ma pl. 3. cont. 
theſe turrender'd in Law ; as if Leſſee for ten 
e de oh begin at Michaelmats, take a new 


Leaſe 


? 


Leaſe, for thereby he 4s much acknonledges th 
Leſſor s Power to make 4 new Leaſe, notniil 
ſtanding his Intereſt; as if he were Tent j 
Poſſeſſon, and had taken a new Leaſe, but 

A there can be no Surrender of a bare Righ 

A particular Eſtate in Things lying in Li 
very, which might at Law paſs withou 
Deed, might before 29 Car. 2. 3. be ſurrn 
derd by Parol without Deed, whether if; 
commencd by Deed or without; by 
Things that lie in Grant, or a Rem'r of af; 
Eſtate in Land could never be ſurrender M 

without Deed, whether the particular þ 
ſtate began with or without Deed. 

Tho the particular Eſtate be drown | 
the Surrender, as to the Party, yet as iff 
Strangers it continues in Eſſe, for res in 
alios acta alteri nocere non debet ; therefore 
the Rev'n be granted with Warranty, 2 

then Ten't L. furrender, the Grantee (þ 
not have Execution in Value againſt i 

Grantor during the Life of Ten't L. n 
ſhall the Surrenderee, being an Infant, la 
his Age; nor (hall a Rent granted by Ta 
L. be avoided by the Surrenderee during 
Life of Ten't for Life. 5 

If one grant a Rent-Charge out of 
Land to a Biſhop, and afterwards ink 
the Biſhop of the Land, and then the L 
cnter for the Mortmain, he ſhall hold 
Land diſcharg'd of the Rent, for he afii 
the Alienation in Mortinain, and claim 
reſpect thereof the ſame Eſtate as the N 
had. But if Ten't L. grant a Rent, and 
ſcoff the Grantee, and Leſſor 28 5 

8 or ſeil 
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. Of Diſcontinuance. - 


Forfeiture, the Rent is reviv'd, for the Leſ- 
uber re-entring, defeats the Eſtate of the Alienee, 
all be Mating whereof deveſted his Rev'n, and 
claims ps Eſtate as his Ten't had before the 
Alienation which was liable to the Rent. The 
Grant of a Rev'n for L. makes the Waſte 


comes puniſhable again. 

The Eſtate ſurrender d is in ſome Reſpetts 
abſolutely drown'd for a Stranger's Benefit, 
and a Leaſe or Grant by him in Rev'n ſhall 


Rem'r to B, and then grants the Rev'n in 
ee to B. and A. attorns, B. ſhall not have 
he Rent: But this ſeems not to be Law, for 
60% the Eſtate ſurrender'd, in ſome Reſpects is 
ol d upon as ſubſiſting, left a Stranger ſhould 
e nrong'd by the Surrender, yet what Wron 
an it be to him in the Caſe 10 pay the Rent ori- 
„h reſerv d? | 


t, ball If Leſſee V. of Land in his own Right 
y Tat ake a Wife ſeis' d of the Freehold, or be- 
ing Wome Parton of the Church, Cc. to which 


ic Freehold belongs, his Term for Y. is 
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diſpuniſnable; but if the Grantor releaſe 
to the Grantee and his Heirs, the Waſte be- | 


after ſuch Surrender take Effect preſently. 
A. makes a Leaſe L. reſerving 40s. Rent, 


2 Lit. Sect. 


575. 


of MWrown'd; for a Man cant at the ſame Time 
inſa hre the Freehold, and a Leaſe V. in the ſame 
he and; but the greater Eſtate drowns the 
old W's: Yet if a Man marry his Leſſee Y. the 
fa rm tor V. remains; for the Wiſe, in whoſe 
Iain /t he was poſſeſs'd thereof, has nothing to 
e Bh his Freehold, and the Lan, in Favour 
and e Vie, nill preſerve her Leaſe. If Leſſce 


of a College be made Head thereof, this 


Or lei Wa” drowus 


* 


. Diſcontinnance. 
| drowns not the Leaſe V. becauſe the Frecholl 
, veſts not in him, but in the Corporation, 

339. None can diſcontinue a State T. &c. un. 
Jeſs he once were ſeis d by Force of the Tail 


Gs. unleſs it be in reſpect of a Warranty; n 
which being made to a Feoftee, or Piſs of, 4 


and deſcending to the Heir, had the Effet 

of a Diſcontinuance, in taking away the 

Entry of the Heir, before 4 & 5 Anne 16 

by which all Warranties made by them who ha 

no Eſtate of Inheritance in the Land, &c. ſhall 

be void againſt the Heir. And where ng 

| gags Eſtate paſſes than for L. of Tent ini 

. as in Grants of Rev'ns, Cc. a Warranty 

added, whether by Ten't T. or any other Al. 

celtor, never cauſed any Diſcontinuance, 

340.], But ſuch Feoftments and Grants made 

| ö them, who never were ſeis' d by Force d 

7 | ſuch Eſtates, are good againſt the Granton 

\ during their Lives. | 

241, , An Alienation by Parſon or Vicar of the 

Land of the Church never was a Diſcosti 

nuance, for theſe have not the Right of the 

=_ Fee in em; but the Fee remains in Abe 

Co. L 342-ance, i. e. in conſideratione Legis, and non in hi 

b. mine adtunc ſuperſtite: When a Leaſe L, 

made, Rem'r to the right Heirs of F. S. ihe 

living, the Fee is in Abeyance during tit 

Life of F. S. So the Freehold of the Gleh 

£ is in Abeyance during the Vacancy 0: 

5 i Pärſonage: And, fo is the Freehold of ih 
3 


©”, ,- Land of a Biſhoprick during a Vacancy 
aan the Frechold of Land given to A. 
Vide ſüpra B's Life, was in Abeyance, by the Deal 


59 ol A. till an Occupant enter'd, 
n £1 E | 


f 7 7 A Bu | 


» 


Of Diſcontiunance. 
But a Parſon, Vicar, Archdeacon, Pre- 


nd, Cc. are clteem'd in ſome Caſes to have 
Fee qualified for the Benefit of the Church, 


or they may have a Writ of Waſte, or En- 


ry in conſimili Caſu, or ad communem Legem, 
or ad terminum qui pr eterilt ; or a quod per- 


ittat, or a contra formam Feoffamenti, or a 


} 
t 
Vriit of Meſne; none of which Writs 


437 
341. U. 


en't L. can have. But a Leaſe V. made 


chem is void by their Death, and they 
Hall hive Aid of Patron and Ordinary, ſo 
hat ſuch Purpoſes they have but a 
dtate L. | ; 


f an Hoſpital, ſeeing the Fee and Right 
is in em, and they might mintain a 


lic Land whereof they were ſolely ſeis'd. 
ut they ſhall not have Aid, in reipect of 
heir high Eſtate, except a Dean collative 
J. K. who ſhall hive Aid of him. 

I has been reſolved, that no Lay Hoſpital 
within the 31 H. 8. of Monaſteries, but 


ical; and tho' it were ordain'd, on the 
oundation or after, that divers Prieſts 
ould be maintain d in it, to celebrate Di- 
ine Service to the Poor, and pray for Souls, 
Wet ſuch Hoſpital is Lay; and no Hoſpital 
ame to the Crown by 1 Ed. 6. whether Lay 
Religious. 

Nor will it follow that a Parſon, Gr. 
th a Fee, becauſe the Grant of an An- 
uity by Parſon, confirm'd by Patron and 


ordinary, or made by Patron in Vacation, 
F nd confirm'd by Ordinary, or made by 
| U 3 Parſon, 


nly thoſe that were Religious and Eccleſi- 


But a Biſhop, Abbot, Dein, and Maſter 


Vrit of Right, nught at Law diſcontinue | 


342- 


that of all Land there is a Fee, either it 
ſome Perſon, or in Abeyange; and tha; 
cyery Land i Tee my be charged vrith: 


larly; there, as 


344- 


ſhall ſhew the Special Matter. No [4 


428 


Di ſcontinuunce. 
Parſon, having quid pro quo, and confirm'l 
by Ordinary only, would at Law bind 
all Succeſſors for ever: For it is a Maxim 


— 


Rent in F:ze one Way or other; and ſuch 
Grant is, good, becauſe made by all th; 
have Intereſt : But where the Fee is not per 
petually in Abeyance, but may every Hout 
poſſibly come in Eſſe, it cant be charg d til 
it come in Eſſe; as when a Rem'r is give 
3 Heirs, it can't be charged in 4 
Life. . : LEE 
A Grant of Rent by Ten't T. ſhall new 
be avoided, if the Entail be cut off; Nat 
ſhall his Iſſue avoid it, if it be granted te 
one whom the Donor diſſeis d in Conſider 
tion of a Releaſe of his Right. Where out 
has 13 Acres in a Meadow of 80. yearly ü 
be ſer out, and grants Rent out of thoſe jj 
Acres generally, lying in the Meadow of 0 
without 3 they lie part! 
je State removes, l 
Charge ſhall remove | 
Not only a Prebend, Chantery, and Ch 
rel, but alſo a Church Parochial may 
Donative, and exempt from all ordinz 
Juriſdiction, and the Incumbent thall ul 
ſign to the Patron, and he ſhall be viſit 
by him only, but he muſt be an able Cle 
infra ſacros Ordines ; and if he be difturdl 
the Pauon ſhall have a Quare Impedit, al 
the Writ thall ſay, Qod permittat, ip 
preſentare ad Eccleſiam, aud: the DeclaratiC 


Of Diſcontinuance. 439 
all incuxy to the Ordinary on the Patron's . 
electing} >» collate, except it be ſo ſpeci» . 
liy prov iq l in the Foundation: Bat the Yelv. 61. 
Prdinary md upel him to fill the Church by 
hurch- Cenſa A One Preſentation by the 
tron, and nſtitution thereon, make it 
relentable for ever. But Preſentation by 

Stranger, and Inſtitution thereon, are 

od. 

Biſhopricks at firſt were donative per Tra- 
itionem baculi & annuli: K. John granted ( 
ut they ſhould be eligible. A Church, 
loſpital, or Free Chapel, founded by K. 
ithout any ſpecial Exemption, is viſitable _ - 
y the Chancellor only; and K. may li- 
nce a Subject to found ſuch Church, G. 
d @ordain that it ſhall be donative, and 
ited by the Founder. | 

Admiſſion is, properly, when the Biſhop 
umits one examined by him to be able; 
ometimes it is taken for Inſtitution ; as 
There it is ſaid, Cajus preſentatus fit admiſ- 
55 i. e. Inſtitutus. Inſtitution is when the 
iſhop ſays theſe Words, Inſtituo te rectorem 
lis Eccleſiæ cum curd animarum, & accipe ca- 
m tuam & meam. But it is ſaid, that every 
fitution implies that the Perſon inſtituted has 
be Cure of Souls, tho the Words, Accipe cu- 
m tuam & meam, are not in the Inſtrument 
"8 /n/fitution, and tho the Parſon has a Vicar 
en d. A Church is full by Inſtitution 185d. 427; | 
pot a Subject, but not againſt K. till — 
Fo uction , for which Cauſe K. may re- | 
dke a Preſentation before luductioͤn. 


U4 Whether | 
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344. 


be avoided, if the Entail be cut off; Nor 


be ſer out, and grants Rent out of thoſe 1; 


Di ſcontiunance. 
Parſon, having quid pro quo, and confirm'd Mb 
by Ordirary only, would at Law bind Ines 
all Succeſſors for ever: For it is a Maxim, 1h 
that of all Land there is a Fee, either in 0“ 


ſome Perſon, or in Abeyance; and that Chu 
_cvery Land ir Fee y de charged with a Pat 


Rent in Pte one Way or other; and ſuch MP'*! 
Grant is, good, becauſe made by all that 2 s 
have Intereſt : But where the Fee is not per- 
petually in Abeyance, but may every Hour 
poſſibly come in Eſſe, it can't be charg'd till 
it come in Eſſe; as when a Rem'r is given 
5 Heirs, it can't be charged in A.s 

ile. js 

A Grant of Rent by Ten't T. ſhall never 


ſhall his Iſſue avoid it, if it be granted to 
one whom the Donor diſſeis'd in Conſidera- 
tion of a Releaſe of his Right. Where one 
has 13 Acres in a Meadow of 80. yearly to 


Acres generally, lying in the Meadow of 80, 
without mentioning where they lie particu- 
larly; there, as the State removcs, the 
Charge ſhall remove. - . 

Not only a Prebend, Chantery, and Cha- 
rel, but alfo a Church Parochial may be 
Donative, and exempt from all ordinary 
Juriſdiction, and the Incumbent ſhall re- 
ſign to the Patron, and he ſhall be viſited 
by him only, but he mutt be an able Clerk 
infra ſacros Ordines ; and if he be difturbd 
the Patron ſhall have a Q»are Impedit, and 
the Writ thall ſay, Qod permitat ipjh 
preſentare ad Eccleſiam, and the Declaration 
{hall ſhe the Special Matter, No Ly 

a 


] nd of 
voke 
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hall incuhto the Ordinary on the Patron's. . 
1 —— collate, except it be ſo ſpecie 
ally provided in the Foundation: But the Yelv. 61. 
Ordinary may compel him to fill the Charch by 
Church-Cenſures, One Preſentation by the 
2 Patron, and Inſtitution thereon, make it 
preſentable for ever, But Preſentation by 
1 N and Inſtitution thereon, are 
void. ; 
Biſhopricks at firſt were donative per 77a 
nem baculi & annuli: K. John granted 
chat they ſhould be eligible, A Church, 
Hoſpital, or Free Chapel, founded by K. 
Nvithout any ſpecial Exemption, is viſitable 
„by the Chancellor only; and K. may liͤ- 
Ncence a Subject to found ſuch Church, GG. 
ond @ordain that it ſhall be donative, and 
. Vviſted by the Founder. i 
Admiſſion is, properly, when the Biſhop 
of admits one examined by him to be able; 
ſometimes it is taken for Inſtitution; as 
„where it is ſaid, C/ preſentatus fit admiſ- 
u., i. e. Inſtitutus. Inſtitution is when the 
hel Biſhop ſays theſe Words, Inſtituo te rectorem 
talis Eccleſie cum curd animarum, & accipe ca- 
M- 747: tuam & meam. But it is ſaid, that every 
del fitution implics that the Perſon inſtituted has 
1 the Cure of Souls, tho the Words, Accipe cu- 
eum tuam & meam, are not in the Inſtrument 
48 Liſtitution, and tho the Parſon has a Vicar | 
endow'd, A Church is full by 'Inſtitution 185d. 427; 
againſt a Subject, but not againſt K. til 
Induction , for which Cauſe K. may re- 
Yoke a Preſentation before Induction, 


94 Whether 
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Whether a Church be full, ſhaY regular: 
Iy be tried by the Biſhop's Lets@, becauſe 
Inſtitution is a Spiritual Act; but whether 2 
5 be void, ſhall he tried by che Common bei 


W. : : ö 
At Law, Plenafty was a good Bar to a Hin 


Quare Impedit brought by any but K. and fl | 
5Clerk once inſtituted could be remov'd Ned 

at the Suit of any but K. ſo great Regatd | 

had the Law to the Biſhop's Inſtitution; fei 

or cou'd K. himſelf preſent after Induct- M (4. 

on, or remove the Clerk but by Action. Nane 

And at Law an Uſurpation, even on an In-. 

| tant or Feme Covert, having an Ad rowſon ! Re! 
\ by Deſcent or Purchaſe, or on Ten't L. &. fat. 
\ put the Infant and Feme Covert, and thoſe I that 


in Revnn, to their Writ of Right: Bu en! 
„ . A. no Uſurpation ſhall drive the Patri Nis 
6% Writ of Right of Advox ſon, 
Utnrpation by Collation puts him that ate 
has Right of Collation out of Poſſeſſion; for | 
but one that has Right of Preſentation can't Ibis 
be put of Poſſcſhon by Collation, but the Wa 
Coilition {411 be intended to be made by E 
lic Biſlkop proviſionally till the Patron pre for 
cuts, and ſhall not drive him to his Ouare Nen 
Iupedlit. | fatu 
By . 2. an Incumbent may be removed te 
#y Qaare Impedit, tefled within ſix Months R 


| EL after the Plenarty ; but the Incumbent muſt Pleat 


be named in it, or he ſhall never be remo- dere 
ved. And at Law no Incumbent could bel Con 
removed; but if the Patron had brought M® 
his Quare Imp:dit before the Church had ths J 
been ttyl, he ſhould hive had a Writ to Nagl 


the Bithop, and ſhould have removed any 
_ | | Clerk 


Diſcoutiuuauce. 8 
Clerk that came in pendente lite, by Uſurpa- 5 
tion; but if one who has no Right bring Vide Watſ. 

à Qlare Impedit, and the rightful Patron, 7 
being a Stranger to the Writ, preſents, and 
his Clerk be receiv d, he ſhall never be re- 

mov d. | | 

If the Biſhop be named in a Quare Im- 
elit, there can be no Lapſe. | 

If Ten't J. releaſe all his Right to a Diſ- 
ſeiſor, or grant all his Eſtate to another, he 
(a) puts the Right of the Entail in Abey- (a) Contra 
ance; ſo if he be attainted of Felony, and: r Ra 
k. after Office ſeiſe the Land, or if he in 99 
Rem'r in T. releaſe to Ten't L. all his E- | 
ſtate and Right in the Land; and it ſeems 
that in this laſt Cafe Leſſee L. ſhall have 
an Eſtate for Life of Ten't T. expectant on 
his own Life, and in none of theſe Caſes 
the Grantor. or Releaſor ſhall have Waſte * 
afterwards: But tho' Ten't T. make a Leaſe 
for his own Life, or Ten't in Fee releaſe alk 
7 Right to his Leſſee L. he may have 

alte. 5 

Eitate and Intereſt are collective Words; 


Ir if A. be Tent L. Remer in T. to B. 


Rem'r in Fee to A. and A grant totum 

fatum, or totum intereſſe ſuum, both his E- 
ltatts paſs, | = | 
Right ſigni fies, properly, in Writs ard 
Pleadings, when an Eftate is wrongfully 
dereſted, and turn'd to a Right; but in 
Conveyances it includes the Eſtate in efſe; 
s when a Leſſor releaſes all his Right to 
lis Leſſce and his Heirs; and in Fines the 
Right of the Land includes and paſſes the 
5 | Eflaie 
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Eſtate of the Land, as when A. copnoſcit te: 
nementa prædicta eſſe jus ipfius B. Cc. 


Title is properly, tome ſay, when a Man 
has a Cauſe of Entry, for which he can 


have no Action ; but legally it includes a 


Right, and is the more general Word; 3 
Releaſe of Right releaſes a Title; ſo e con- 
verſo. It often ſignifies the Means b 


which one comes to Land; as Fine, PFecft- 


ment, Cc. as when tis ſaid, Veniat afſiſa ſu- 
per tttulum, i. e. the Conveyance by which 
the Plaintiff claims. | 

A Feoftment by a Biſhop or Dean ſolely 
ſeiſed, was at Law a Diſcontinuance; but 
a Dcan could never diſcontinue the Land 
whereof he was ſeiſed in Right of himſelf, 


and his Chapter; for of ſuch Lands he and 


the Chapter mult join in Suit, and his 
Fecftment of ſuch Lands is a Diſs'in: But 
an Abbot might diſcontinue the Land ot 
his Houſe, for all the Monks were dead in 
Law, and lie only had Capacity to fue, and 
be ſued, to infeoff, give, demiſe, Cc, 

A Maſter of an Hoſpital, ſolely ſeiſed, 
might have diſcontinued ; but one ſeiſed, 
together with his Brethren, as a Body Pol. 
tick aggregate, never could. 

He in Rem'r T. diſſeiſes Ten't L. and 
makes a Feoffment, and dies without fue, 
and Ten't L dies, he in Rev'n may enter; 
for the Rem'r Man was never ſeiſed of the 
— and luheritance by Force of the 
Tail. | | 


Of 
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Of Remitter. 


N is an Operation of Law upon 


the meeting of an old Right remedia- 


ble, and a later defeaſible Eſtate in the ſame 
Perſon without his Folly; whereby the 
former 1s reſtored, and the later defeated: 
For the Law prefers a ſure Right, tho' but 
to a ſmall Eſtate, to a great defeaſible E- 
ſtate. - POTS 
But there ſhall be no Remitter to bare 
Titles of Entry, nor can there be any Re- 
mitter but by the Deſcent of an Eſtate ; 
therefore if an antient bare Right deſcend 
to one who has a later Right, yet is he not 
remitted. 


If Ten't T. diſſeiſe his Diſcontinuee, and 


have Iſſue, and die, his Iſſue is remitted by 


the Deſcent of the Freehold in Law before 
he enters, tho' the Diſcontinuee be an Infant 
or Feine Covert. | E | 


As in the laſt Caſe there is a Remitter, 


where the defeaſible Eſtate and old Right 
deicend together; the Law 1s the ſame 
where Ten't T. enfeofts his Iſſue within 
Age, and the Right of the Entail after de- 
ſcends to the Feoffee, whether within Age, 
or of Age at the Time of the Deſcent ; 
and notwithſtanding he might have waved 
the Eſtate gained by the Feoffment after 
he was of tull Age, yet ſhall he be remit- 


348. 


* 
* 
r 


ted, becauſe ſuch Waver would have been vide infra 
to his Lois, and no Folly could be imputed 466. 


to lum when he took the Eltate, 


And 
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349. _ And if the Iſſue in T. infeoffed by his 
Father, grant a Rent or Common out of 
the Land, and then the Right of the T. 
deſcend to him, he ſhall hold the Land 
1 diſcharged; for the State which he had 
when he made the Grant, is utterly de- 
feated. So if the Diſſeiſees Heir diſſeiſe 


the Di(s'or, and grant a Rent, and then the 


Vide Lit. Diſs'ee die, the Land is diſcharged ; for the 
dect. 693. Heir is remitted, becauſe a- new Right of 
Entry deſcends to him. Father diffciſcs 
Grandfather, and grants a Rent, ang dies, 
Grandfather dies, the Son 1s remitted, and 
\ ſhall avoid the Rent; nor can the Grant in 
Co. I. 45-3. theſe Caſes enure by Way of Eſtoppel, becauſe an 
| „ Intereſt paſſed from the Grantor : But in thele 
Caſes the Grantee may have a Writ of An- 
* Co. L. nuity againſt the Grantor, * and his Heirs if 
144.Þ. mentioned in the Grant; but it ſeems that it 
Int. Sect. the Iſſue in T. &c. had made a Leaſe J. it 
289. ſhould not have been avoided by the Re. 
N, mitter. N 

If Tent T. make a Leaſe L. and then 
grant a Rent in Fee, and Ter't L. die, yet 
the Rent remains; for tho the Rev'n in Fee 
\' , gained by the Diſcont inuance be defeated, yt 
| becauſe the_Grantor, at the Time of ttt 
Grant, had the Right of the Entail in him, 
tho' he were not then ſeiſed by Force there 

| of, the Rent remains good againſt him. 
Cu. Lit. At this Day if Ten't T. make a Feof. 
348. b. ment to the Ule of bis Iſſue, and die, th 
| Ilſſoe ſhall not be remitted, becauſe the Si 
tute of Uies ſays exprelly, That ceftuyqit 
1% ſhall have the Eilate of the Land u 
tuch Quality, Manner and Form, as he 7 
; | Ll 


4 
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the Uſe; but the Hue in T. in that Caſe 


may wave the Poſſeſſion, and recover in 


Firmedon againſt the Feoffees; for otherwiſe 


the Land might be ſo far incumber'd by 


the Ten't T. that it would be nothing 


worth to the Iflues and tho' the Party 
himſelf, that comes to the Land by Force 


of the ſaid Statute of Uſes, cannot be re- 


mitted, yet ik he die, and the Land de- 
ſcend to his Iſſue, he ſhall be remitted, for 


the Land comes to him as Heir by Courſe 


of Common Law. 


The chief Cauſe of Remitter is becauſe ö 


there is no Ten't of the Freehold, but the 
tame Perſon that has the Right, and he 


cant ſue himſelf; therefore the Law judges 
him to be in ſuch Pl'ight, as if he had re- 


covered againſt another, be; 

There can be no Remitter to him that 
has an Action without Right; as the Iſſue 
of Tent T. who has ſuffered a Common 
Recovery in which there is Error. Nor to 
one that has a Right without an Action; 
as if B. purchaſe an Advowſon, and ſuffer 
an Uſurpation, and ſix Months to paſs, and 


the Uuſurper grant the Advowlſon to B. and 


lus Heirs, and B. die, yet is not his Heir 
remitted ; for he cannot have a Writ of Kight 
Ad von ſon, becauſe neither he nor his Ance- 
ſtirs ever preſented ; but it ſeems that there 
ſhall be 4 Kemitter in this Caſe by 7 Q. A. 
»bich gives the Patron a Quare Impedit, nos- 
rithtarding an Uſurpation. 


3 


A Man can't be remitted to a Thing re- 


eardant, appendant, or Appurtenapt, until 


he have re- comuued the Principal, for he 
| can 


— 
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Remitter: 


the Manor to Ten't T. and his Heirs, ſaving 
the Advowſon, and Ten't T. die, and the 
Manor deſcend to the Iſſue, he is not only 
remitted to the Manor, but to the Advoy: 
ſon alſo: So if a Diſs or ſuffer an Uſurps- 
tion, and Diſs ee re-enter into the Manot 
2 which, Cc. he re- continues the Ad vom. 
ſon. | f 
350. If Tem t in ſpecial T. have Iſſue a Daugh- 
| ter, and his Wife die, and he marry again, 
and have Iſſue another Daughter, diſconti- 
nue, and take back a State in Fee, and die, 
and the Land deſcend to the two Daugb- 
ters: Or if Ten't I. infeoff his Heir appa- 
rent within Age, and a Stranger, and die; 
or if a Diſcontinuee, after Death of Tent 
T. infeoff the Iſſue within Age, and 
N ; 
Stranger; in all theſe Caſes there is a Re. 
mitter to no more than a Moiety, and the 
Iſſue in T. and the other become Ten ts in 
Common. | 
If Ten't T. infeoff his Heir apparent ol 
[ful Age, and die, the Heir ſhall not be fe- 
\ | mitted, becauſe it was his Folly to tak 


ſuch Feoffment. | 

351. It Ten't T. infeoff a Woman of the Land 
entail'd, and die, and his Iſſue being w_ 

_ 42 


can have no Action to recover the Thing 
appendant, Cc. till he have recover'd the 
Y Principal; therefore if the Diſcontinuee of 
/ | a Manor to which, Cc. grant the Advow- 
fon to Ten't T. and his Heirs, and he die, 
yet is not the Iflue remitted. But a Remit- 
ter to the Principal is a Remitter to the 
Appendant, tho' they were ſevered before 
the Remitter ; as if the Diſcontinuee grant 


Of Remitters 
Age marry the Woman, he is preſently re- 
MM nitted by the Freehold in the Wife's Right, 


9 9 . : * 
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fMwbich he gains by the Intermarriage ; and 


„et the Freehold in the Wife's Land, given 
„by Marriage to the Husband, is ſo uncer- 
MM tain, that it (hall be loſt by the Wife's At- 
e tainder before Iſſue had, and conſiſts ſo 
e much in Privity, that by the Attainder of 
it the Husband tor Felony, the Lord gains but 
ol a Pernancy of the Profits during the Co- 


Wl vercure, and the Freehold remains in the 


5 Wife, A 

. The Husband is poſſeſs d of all his Wife's 

WM Chattcls real in her Right, and if he ſur- 

x WM vive her, he (hall have them by Gift of Law 

.in his own Right; and he may grant, de- 
miſe, forfeit, or ſell em in his Wife's Liſe, 


bat be can't diſpoſe of em by Will: The * 
1,08 Witt Turviving him, Tthall avoid a Rent- 


„charge, Cc. granted by him, but not a De- 
e, miſe made by him for Part of the Term. 
. It ſeems that ſuch a Chattel of the Wife's 


may be ſold by the Sheriff in the Wife's. "4 


1 


Lite, on an Execution of a Judgment in 
t Debt againſt him. | 

18 Chattels real or perſonal which the Wife 
bas in autre Droit, as Executrix or Admini- 
{tratiix, - (hall not ſurvive to the Husband: 
And if ſhe grant a Term to her Ute before 
the Coverture, or have a meer Poſſibility, 
the FHusband-futvixipg her ſhall not have 
it, but her Executors or Adminiſtrators. 

If the be diſpoſſeſſed of a Term before 
M.rriage, or have a Right to any Chatte! 
a 1cal or perſonal, or have an Action of 
ug Lebt on a Bond, the Husband ſhall have 

. ; uo 
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: ſuch Chattels as are partly in Poſſeſſion, and 


Coverture, as Arrears of Rent of any Kind, 


Vide ſupra 
25 1. 


by the Marriage. 


352. 


Executrix to a Bailee, and marry, Detinue 


„ , 
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no Benefit of. em unleſs he recover during 
the Coverture, *o | | 
But the Husband ſurviving ſhall have 


partly in Action, which happen during the 


becoming due after the Marriage; but he 
could not recover any Arrears due to the 
Wife before the Coverture, until 32 H.8 
and they ſhall remain with the Wife ſurri. 
ving the Husband, whether due before or 
after Marriage. EE. 

If a Church become void during the Co- 
verture, he ſhall have a Quare Impedit in hi 
own Name, as ſome hold; but if the Wik 
ſurvive, the ſhall preſent, and the Hul- 
band, if he ſurvive, ſhall preſent to a 
Church void during the Coverture, but na 
to one void before. 38 | 

The Wife's Chattels Perſonal in Poſſeſ. 
ſion, are abſolutely given to the Husband 


But if he die before he ſeiſes an Eftray in 
her Manor, ſhe ſhall have it, for there was 
no Property in her before Seiſure. Where 
ſhe has but a bare Poſſeſſion ; as if ſhe fiud 
Goods, or they be bailed to her, or the be cl 


mult be brought againſt the Husband and 

Wife. „ 5 
If the Hausband make a Feoffment of the 
Lind whereof the Wife is ſeiſed in Fee, and 
the Feoffor let the ſame to the Husband and 
Wi:e for their Lives, this is preſently a Re 
mitter to the Wife as to the whole Land, 
for the cannot be remitted to a ny onlj, 
ecaul 
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hecauſe there are no Moieties betwixt Huſ- 
ind and Wife, and no Folly ſhall be ad- 


"BW udocd in the Feme Covert for taking back 
the Eſtate L. for it ſhall be adjudg'd the Act 
he of the Husband, and not of the Wife; and 
, hc Eaw is the ſame, tho the ſaid Leaſe 


cre by Indenture, or by Grant and Ren- 
er in a Fine; and yet if the Leſſor — 
an Action of Waſte againſt the Husban 

and Wife, the Husband ſhall be eſtopp d to 
ſhew the ſaid Matter againſt his own Act in 
naking ſuch Feoftment, and taking back 


be ſaid Leaſe L. but if he make Default at 
WY he grand Diſtreſs, and the Wife be receiv'd, 
Wc may plead all the faid Matter, and bar 
l- Ne Leſſor, for a Wife receiv'd for the Huſ- 


band's Default, ſhall have the ſame Advan- 
ge in Pleading as if ſhe were Sole, and in 353; 
ome Caſes more; as if ſhe be receiv'd in 

\(life, and vouch a Record, and fail there- 

f at the Day given to bring it in, ſhe ſhall W. 2. 25. 
dot be adjudged a Diſs or, which would make 

ber liable to double Damages, and 4 Year's Im- 
riſoament, for the Law pities the Weakneſs of a 

Voman unaſſiſted by her Husband in mating 

her Defence. So if the alone levy a Fine 
xccutory, and in a Scire Facias againſt her 

nd her Husband ſhe be received on his De- 

ault, ſhe ſhall bar the Conuſee, which 1f 

ole, ſhe could not do. For ſince the Huſ- 


the and, if he had ap ared, might have barr'd 

i Conuſee, the Wie on his not appearing ſhall Co. L. 46.4. 
e the ſame Matter. | 8 5 

Ne. When the Husband levies a Fine of the 


Vife's Land, and the Conuſee grants and 
| - renders 
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| _ renders to em both, the Wife not being 
Party to the Original, nor Conuſance, can 
take no good Eſtate, but by Way of Rem', 
et (he does take a preſent Eſtate voidable, 
or if it were void it could not work a Re- 
mitter. The Reaſon why the Wife ſhall 
not be concluded by taking the State by 
Fine 1s, for that ſhe 1s not examined where, 
In the Fine ſhe only takes an Eſtate, but 
where ſhe parts with any Right ſhe is to be 
examined, becauſe thereby ſhe ſhall be 
barr'd for ever. Therefore if the Husband 
and Wife Ten't in ſpecial T. levy a Fine, 
and take back a State in Fee, ſhe fhall nt 
be remitted againſt the Fine levied by ber, Nor 
but the Iflue ſhould, before 4 H. 7. 24, Ct. 
Co. L. 352. An Eſtoppel is where a Man by his own 
Act or Acteptance is concluded to alledge 
the Truth; it may be, 1ſt, By Record; ai; 
Letters Patents, Fine, Recovery, Plea, Ia. 
king of a Continuance, Confeſſion, Impar- 
Hhnce, Warrant of Attorney, AdmittanceM 
ad, By Matter in Writing; as an Inden 
ture, or Defeaſance, or an Acquittance by 
Deed indented, or Poll. 3d, By Matter in 
Paisz as Livery Entry, Partition, Accef 
tance of Rent, or Acceptance of an Eſtate; 
as in the Caſe above, where the Husband 
accepts an Eſtate from his Feoffee, for tit 

Life of himſelf and his Wife, 
As to Eſtoppels obſerve theſe Rules. 
1. They ought reciprocally to bind bol 
Parties, therefore, regularly they extend nd 
to Strangers; but Privies in Blood, as ut ii 
Heir; Privjes in Eſtate, as the Feoffee, Le! 
fee, &c. Privies in Law, as the Lord by Ef 


che 
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Wheat, Ten't in Dower, or by Curteſy, In- 
ombent of a Benefice, and others that 
ome under the Eftate of him, that was Party 

, che Ad which Canſes the Eſtoppel, (ſhall be 
ound and take Advantge thereof; and a 
aeebutter is a Kind of Eſtoppel. 

2. That which cauſes the Eſtoppel, ought Vid. ſupra 
o be certain to every Intent, and directly 77. 
ontradiftory to the Matter which it concludes 4 
an to alledge; nor is it ſufficient that it 
ay be proved ſo by Argument. | 
3. It muſt be by ſomething preciſely af- 
eMirn'd, therefore what is ſpoken Imperſo- 

N lly, or by Way of Rehearſal, ſhall never 
„rok an Eſtoppel. 3 
cM 4. A Matter alledged that is neither tra- 
oWcrlable nor material, ſhall not be an Eſftop- 

del; for it would be hard to take from a Man 
Wi: &ight, for want of Caution in his Experſſuns 
- 1 of ſo little r e 

5. Regularly a Man ſhall not be conclu- 
ed by Acceptance of Rem, Cc. before his 
ile, in Keſpect whereof he might defeat the 
ate whereon it was reſerved, 18 accrued to 
tim, for 4 Man cannot be ſaid to wave nhat 
e hat nothing to do with. 
6, Eſtoppel againſt Eftoppel puts the Mat- 
er at large. | = ; 
7. Matter alledged by Way of Suppoſal 
n Counts, ſhall not conclude the Plaintiff 
ter Nonſuit, becauſe it is not preciſely al- 
47d by him, and by ſuffering a Nonſuit, he 

n that he doth not inſiſt on the Truth of it; 

Wt 1t is otherwiſe after Judgment given; 

nd all other Pleadings of cither bach 
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| becauſe the Truth appears of Record. A 


Lie of the Incumbent, who was ſeiſe 


Records which run to the Diſability or 


cate of Profeſſion , Excommunication, Ba- 


ry, and the Diſcontinuee make a Leaſe to 


Of Remitter. 
which are preciſely alledg d, ſhall conclude 
after Nonſuit. , 

8. Where the Truth appears in the ſame 
Record, the adverſe Party is not eſtopped 
to alledge it. Therefore, tho' a Fine levied 
without an Original be only voidable, yet 
if an Original be brought, and a Retraxit 
entered, the Fine levied afterward is void, 


Church is appropriated to a Biſhop and 
his Succeſſors, after the Death of an In- 
cumbent, the Biſhop by Indenture makes a 
Leaſe V. of the Parſonage to begin after the 
Incumbent's Death; this never was any E. 
ſtoppel, becauſe it appears in the Demiſe it 
ſelf, that the Biſhop could have no Ejtate in 
Poſſeſſion, or Rev'n, of the Parſonage, during 
7 thereof in 
Fee at the Time of the Leaſe, and therefore it 
mut needs be void. 
9. All Strangers ſhall take Benefit of 


Legitimation of a Man's Perſon; as Out- 
Jawry, Attainder, Cc. and Biſhop's Ce tif 


ſtardy, Cc. 5 
If the Biſhop certify a Baſtard Eigne to 
be a Mulier, the adverſe Party may confels 
and avoid, by alledging the ſpecial Matter, 
IF Ten't T. diſcontinue, have Iflue 2 
Daughter, and die, and the Daughter mar- 


Husband and Wife, ſhe is remitted, tho 
ſhe were of full Age when ſhe married, for 
Remitter is fayoured in Law; but — a 

| elne 


rem 
N y. 


N 
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eme Diſs'ce take a Husband, a Deſcent | 

calt takes away her Entry, © | 
If Husband and Wife be Ten'ts in ſpe- 354 


> 


WH cial T. and he diſcontinue and take back a 

state L. to himſelf, and his Wife, both of 

"WW them are remitted maugre the Husband ; 

t for there being no Moieties between em, 

ſhe muſt be remitted to the whole, or not 

call, and ſhe can't be remitted unleſs nge 

1 be remitted alto. | : | 
As the Diſcontinuance or Deveſting of 

Je particular Eftate diſplaces all Rev'ns 

and Rem'rs expectant thereon, ſo the Re- 

" Wcontinuance of the particular Ekate reveſts 

, the Rev'ns and Rem'rs, and defeats all de- 

x ſeaſible Eſtates in the ſame Land, not only 


„out of a common Perfon, but alſo K. him- 
> Wiclt; as if B. be Ten't T. with Rem'r to C. 
1 diſcontinue, and take back a State in 
T. with Rem'r to K. by Deed inroll'd, apd 
die, his Iſſue being remitted, the Rem'r is 
revelied in C. and the Law is the ſame 
where Land 1s recovered by good Title a- 
J gunſt Ten't T. or L. where the Remer is in 
he K. but a tortious Entry, or falſe, or 
feign d Recovery, ſhall never develt a State 
out of the K. | | | 
% But if there were Ten't L. Rem'r in J. 
to B. Rem'r in Fee to C. and Ten't L. had 
been difſeis'd, and a collateral Anceſtor of 


b B. had releas'd to the Dits or with Warran- 
* Ir before 4 & 5 Anne 16. and died, and 


let L. had entered, yet ſhould not B. be 
rcantted to the State T. becauſe his Right to 
t n Remedileſs, while the Warranty conti- 
wid in Force, theretore the Dils'or — 4 

ee 


| 
| 
4 
ll 
N 
| 
l 
14 
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Fee determinable on B. s dying without 


Wife is remitted in this Caſe is, for that ſh 


quod ei deforceat, tho' the Statute ſpeak ( 
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dc 
ſue, and the Rev'n was reveſted in C. on 
If a Fine ſr: grant and rend' be lexie 
for L. or T. with Rem'r over, the Exccy 
tion of the firſt State executes the Rem r. 

If Feme Leſſee L. loſe by Default in: 
feign d or falſe Action, the Leſſor's Revy 
is deveſted, and he can't bring Waſte zhil 
the Recovery continues in Force; but if the 
Feme marry, and the Recoverer mak: 
Leaſe L. to the Husband and Wife, tle 
Wife is remitted, and the firtt Leſſor all 
and then he may have an Action of Was 
But if the Recoverer bring Waſte agaiuf 
the Husband and Wife, the Husband has 
Remedy but to make Default, and ſuffer th 
Wife to be receiv d. The Cauſe why t 


may have a quod ei deforceat againſt the R 
coverer, by V. 2. 4. which gave this Wü 
to Ten't L. and T. loſing by Default, but: 
Law her Right was Remedileſs, and coul s a 
quently ſhe could not be remitted, Or 11 

By the Equity of the ſaid Statute, if i 
Wife be Leſſee L. and the Husband an{W&«ult 
Wife loſe by Default, they ſhall have Wn J 


ent L. Cc. and the Husband is not TeWave 
L. but only-ſeiſed in the Right of the Wik 
But if Husband and Wife loſe by DefaulWen't 
and the Husband die, the Wife ſhall . 
have this Writ, for a cui in Vita is gu 
her in that Caſe by W. 2. 3. lain 

It has been queſtioned whether a quoi ecau 


| Deforceat lies upon a Recovery by DefauWQath 


in an Action of Waſte againſt Tent Mole t. 


Dower or by Curtcſy, and it ſeems = 


goth; for tho the Judgment be not given 
ouly on the Default, and the Defendant 


on the Default, and the Jury may find no 
Waſte done, as they may find againſt the 


zult, yet the Default is the principal Cauſe 
of the Judgment; and the Statute is benefi- 
cial, and therefore ſhall have a favourable 
onſtruction; and it is preſum d that the 
Deſendant who loſes by Default knows not 
f it ; and the Wife ſhall be received on her 
Husband's making Default in ſuch Action, 


10 
ie, 


gainſt her Husband by ſuch Default, by 
orce of W. 2. 3. yet the Words of that Sta- 
ute likewiſe are per Defaltam, &c. and a 
Vrit of Deceit, which only lies on a Reco. 
rery by Default, lies on ſuch a Recovery; 
nd a quod ei Deſorceat lies where an Aſſiſe 
s awarded by Default, and the Furors find 
or the Plaintiff, in which Caſe it is evident 
hat the Judgment is not given on the De- 
ault only. So if he in Rev'n. be receiv'd 


ve Un Default: of Ten't L.-and plead to Iſſue, 
k od it be found againſt him, Ten't L. ſhall 
lere the Writ, and yet the Verdict againſt 
Lim in Rev'n, as well as the Default of 


auen 't L. is the Cauſe of the Judgment. 
As to the Objection, That this Writ lies 


ny where no Attaint lies, the Anſwer is | 
lain; 1. No (a) Atraint lies in this Caſe, (2) Co. 
od Wccaule tho the Verdict be found by the "#4 
faith of 12 Men, yet the Jurors are not li- 
t Me to an Attaint, becauſe it is but an In- 


elt of Office, i. e. not ſound in a Court of 
doll es | Record, 
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may give Evidence to the Jury which are ta 
enquire on the Writ de Y afto Falto awarded 


Plaintiff when an Aſſiſe is awarded by De- 


and ſhall have a cui in Vita on a Recovery 


455. . 


before the Sheriff, in order to inform the Cour 


alſo a quod ei Deforceas. - 


do Waſte, and Leſſee re-enter, the le 
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Record, on an Iſſue there join d, but only fouy 


of ſome Particulars, without the Knouledy 
whereof they can't proceed. 2. An Attaint 
lies on Recovery by Default in Aſſiſe, and 


As to the Objection, that this is a perso 
nal Action, it is true that at Law in Wakk 


againſt Ten't in Dower, Cc. Damages only ( 
were recovered, yet ſince the Statute MI. 
Gloceſter, the Place waſted is to be recorer [ 
ed, and therefore the Damages are not no vi 
the Principal, for mae magis dignum tra; . 
ad ſe minus dignum, and the Damages mii. 
be releas'd, and the Place waſted only It 
vered, which could not be, if the Dame 
were the Principal: And tho in Waſte, nM. 
the Jenuit by Jointenants 4gainſt one wil. . 
was their Ten't, the Releaſe of one bars thi... 
other; yet in an Action of Waſte in MIt 
Tenet, whether againſt Leſſee L. or V. the... 
Releaſe of one bars not the other. F 
Every Writ of Waſte mult ſuppoſe thit 5 
the Walte was done ad Exheredationem 0 F 
the Plaintiff, and the Inheritance mult cofife 
tinue at the Time of the Writ, A Liſle. 
may plead Kiens in le Rev'n generally aging. | 
a Grantee of the Rev'n, but not againſt Mor 
_ but he muſt ſhew how it was de a 
veſted. | | 
Yet if Leſſee L. make a Feoftment « 5 
Condition, and the Feoffee do Walte, ani * 
Leſſee re-enter, or if a Diſs or of Leſſee = 


may have an Action of Waſte against! 
Leſſee, tho the Rev'n was not in him wh 


4 : j 
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he Waſte was done, for nhen it is reveſted, | 
ve 15 reflored to it in ſuch Plizht 4e if it had 
[mays continued in him, and it was the Leſ- 
e's Fault to Joffe the Maſte to be done; foik 
Leſſee L. of Land belonging to a Biſhop Vide: laſt. 
o Waſte during the Vacancy, the Succeſſor 138. | 
„oy have Waſte againſt the Lellce. | 
i W. B. Tho' the Diſcontinuance were by 
latter of Record, the Remitter may be by 
luter in Pais. | | 
It the „ W 2 the 
Vifes Land, and take back an Eſtate to * 
imſelf and Wife and a 3d Perſon, the y- 2 4 
ile is remitted but to,a Moiety. hp = lu hf 
If the Husband make a Feofftinent of the 
ite's Land, and go beyond Sea, and the 
ike a State of Freehold in his Abſence, and 
when he comes back agree to it, this is 
ehertainly a Remitter. And it ſeems alſo, 

Wt it is not in the Power of the Husband, 
hen he comes back, by any Diſagreement 
d the Eſtate to prevent the Remitter; for 
was a Remitter preſently, and the Huſ- 
Wd can't deveſt the State made to the 
te, which was deveſted by the Remitter 
Wore, and the rightful Eſtate being reſto- 

d, it is not in his Power to revive the 
'rong, Nor can the Wife, after his Death, 
od being remitted. | 
But if both Eltates had been originally 357; 
veable, there tho Prima Facie ſhe be 
nitted, yet after the Husband's Death, 
may elect which of em ſhe will. As if 
nd be given to Husband and Wife in 
e, and he make a Feoffment, and take 
X back 


back a State in T. after his Death ſhe my 
chuſe either Eſtate. 


nor ſhall the Son born afterward derd 


| Wife's Land, and the Feoffee be diſſeiſe 


that her Procurement or Agreement on 


Right, and the ill Manner makes a go 
Matter unlawful. As if one who hu 
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Ten't in T. Female diſcontinues, ay 
takes back a State in Fee, and dies, er 
ving a Daughter and Privement Enſis 
with a Son, the Daughter is remitie⸗ 


it. . 5 
If the Husband make a Feoffinent of l 


and the Diſs'or let the Land to the Husbay 
and Wife for L. this is a Remitter to 1 
Wife, tho' the Diſs or was a wrongful Day 
and the Entry of the Feoffee was lawtul( 
him. But if the Wife were of Covin il 
the Diis'in ſhould be done, ſhe ſhall u 
be remitted : For tho ſhe can't be a Di 
ſeiſoreſs by her Command Precedent, ( 
Agreement ang or es but by her ad 
Entry or proper Act only, yet it is hold 
to do a Wrong to cauſe a Remitter, 
make her Diſſciſoreſs, ſo far as to make 
loſe her End in agreeing to the Wrong, u 
ſhe ſhall not gain a Remitter by it. 

Covin is a ſecret Aſſent in the Heatts 
two or more to the Defrauding and Pre 
dice of another, which often choaks a m 


juſt Cauſe of Action be of Covin to n 
up a Ten't by Wrong againſt whom he n 
recover, ſuch a Recovery may be avoidaWLeaſ; 
and tho the Diſs'or's Endowment of, 


who has a-good Title of Dower ſhall b 


{ 


Of Remitter. 
he Diſs'ee yet if ſhe be of Covin to the 
Diſs'in, it ſhall not. If Ten't T. and his 
flue diſſeiſe the Diſcontinuee to the Uſe of 
en't T. and Tent T die, the Iflue ſhall 
ot be remitted as againſt the Diſcontinuee, 
ho againſt all others he (hall, and ſhall 
eraign the firſt Warranty. A. and B. are 
intly intitled to a real Action againſt the 
diſſeiſor's Heir, A. cauſes him to be diſ- 
is d by one againſt whom they both reco- 
er, B. only ſhall be remitted. | 
If the Eſtate be made by the Diſcontinuee 
the Husband and Wite on Condition, 
e Remitter, as it defeats the Eſtate, defeats 
e Condition, &c, annex d to it, yet the 
Jusband is eſtopp'd to plead it. | 
If the Husband had diſcontinued the 
ife's Land, and taken back a State to him- 


en no Remitter to her during the Huſ- 
onlWnd's Life, becauſe while he lived ſhe had 


old in Law caſt on her againſt her Will 
d been a Remitter, (and yet no A ſſiſe 
s for one that is ouſted of a Freehold in 
,) for there is none againſt whom ſhe 
uld bring her Action, and (ſhe was Ten't 
the Præcipe; nor did her Power to wave 
ch Eſtate prevent the Remitter, tho' ſhe 
s fole and of Age at the Time when the 
 rfWecchold was caſt on her. So if Ten't T. 
eve Iſſue two Sons of Age, and he make 
Leaſe to the Elder for L. Rem'r to the 


jt remitted becauſe he agiees to the Leaſe, 
WS there (hall be a remitter to the Young- 
= er, 


If for L. Rem'r to his Wife for L. this had 


d Freehold. But upon his Death the Free- 


ounger for L. or T. and die, the Elder is 
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the Profits, and they die, and he ſutvin 


that N e who 1s purely Innocent {hall i 


360. 


0) Renter. 

er, if the Elder die without Iſſue. 80 if 
the Heir of Diſs'or. make a Leaſe L. Rem o 
to Diſs'ee for L. Oc. So if Ten't T. infec" 
his Heir apparent aud others by. Deed, and ne 


make Livery to the others in the Heirt e 
Abſence, who never agrees, and the other be 


die, and the Heir in his Father's I ite never ed 
occupy nor take the Profits, and after t 
Father die, he is remitted. But it ſeemy, 
that if the Son had ſealed a Counterpar 
either in this Caſe or in the former, where 
a Rem'r was limited to the younger Son, a 
if Ten't L. had been impleaded, and mad 
Default, and he in Rem r had been receiv{ 
he ſhould not be remitted, becauſe he 
greed in the: Father's Life. And tho tht 
Statute of Gloceſter give Damages agzinl 
him that ſhall be found Ten't of the Land 
yet i a Decd of Feoffment be made to 4 
B. and C. and Livery be given in C's Al 
fence, and C. never agree, nor take any d 


and a Writ of Entry ſar Diſs in be brouglt 
againſt him, he may plead the whole Mi 
ter and diſcharge himſelf of the Damags 
for a Statute ſhall never be ſo conſtrut 


— 


If one recover againſt Ten't T. in a fl 
or feign'd Action by Default, mo * 
Olneln 


| Of Remitter. 
] onſeſion or Demurrer, and ſue Execution, 
: nd after Ten't T. diſſeiſe the Recoverer, 
nd die ſeis d, his Iſſue ſhall be remitted. 
or if the Recoverer had continued ſeis d, 
he Iſſue in a Formedon might have falſi- 
jed the Recovery, and provd the Action 
ignd in Law, and therefore he (hall be 
mitted, becauſe there is none againſt 
hom he can bring his Action; and if Ten t 
. againſt whom ſuch Recovery was had, 
ad died before Execution ſued, and a Scire 
4cizs had been brought againſt the Heir, 
e might in pleading have thew'd how the 
ction was tezgn'd or talle, and barr'd the 
emandant, | 
An Action is falſe when the Words of 
je Writ are falſe ; as when they ſuppole 
Diſs in where there was none: An Action 
ſaid to be teign'd, when tho the Words 
the Writ are true, yet by Reaſon of a Re- 
aſe, or ſome ſuch Matter, the Demandant 
s no Right to recover. | 
If Lind be recovered againſt Ten't T. the 
ue cannot falſify in the Point tried by the 
ry, tho' all the Jufors be dead, ſo that 
cant have an Attaint ; but he may falſi- 
the Recovery by Pleading ſome Matter 
dich Ten't T. did omit, or he may oon- 
and avoid the Point tried. 
If in a common Recovery Judgment be 
| againſt Ten't T. where lie vouches, and 
Judginent to recover over in Value, 
ne die before Execution, yet may it 
lucd againſt the Iſſue in T. for the 
bt of the Entail is' bound by the Fudg- 
X 3 | ment 
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the intended Recompence. 

A Recovery had againſt Ten't L. whether 
with or without Title, and Execution had, 
diſcontinues the Rev'n or Rem'r ; but if ht 
be of Covin, and conſent to the Recovey 
or ſuffer a common Recovery, he forkziy 
his Eftate, And by 14 El. 8. full Reme 


is provided for the Entry of him in Rer' 


or Rem'r, tho the Action were not brought 
gainſt Ten't L. himſelf, but againſt his Gram 
tee, and he came in as Vouchee; but if th 
Aſſent of him in Rev'n or Rem'r appear d 
Record, the Ten't L. is guilty of no Fork 
ture; but ſuch Aſſent muſt appear on thi 
fame Record on Voucher, Aid Preyer, a 
Receipt of him in Rev'n or Rem'r, and no 
by any extrajudicial Entry, or Memora 
dum; nor does the ſaid Act extend to tit 
Caſe where Ten't L. is impleaded, aud 
vouches him that has the immediate Remt 
T. who vouches over the Common Vols 
chee. 

If Ten't T. diſcontinue and die, and tix 


Iſſue bring a Formedon againſt the Dilconti 
nuee, who pleads Non tenure, and utter 


diſclaims in the Tenancy, Judgment til 


be that the Ten't go without Day, and i 


Demandant miy enter notwithſtanding th 
Ditcontinuance So if a Dits ee bring 
Writ ot Entry ſur Diſs in againſt the Dil 
ſeitor's Her. who driclioms, the Diis ee m 
enter, and ſhall be remitted, or rather (hal 
recontinue the former Eſtate, for in the 
Cafes the Demandant has no Right to tu 
Eſtates; what is bere ſaid of Mon. tens 


pleade 


F went to recover over in Value in Reſpect o'r: 
| 


75 * 
N / 


leaded, muſt not be underſtvad of 4 775 Plea os 


; 
Non tenare, but of Non-tenare pleaded nith 


Diſclaimer, for the Plea of Non-tenure 65 
a no more than that the Ten t has not the 
held which may be true, yet he may hav? 4 


det n in Fee expeflant on a State L. ſo that 
in that Caſe, the Demandant re- entring ſhoald 
t be remitted to the whole Fee, ins 

In Formedon if the Ten't Diſclaim, the 3 Lev. 330. 
Demindant can't aver his Writ, bat may 
way his Judgment and enter, but where 
Damages are to be recoveted, the Deman- 
Jant inay aver that he is Ten't, as the Writ 
ſuppoſes, for the Recovery of the Damages, 
or nay relinquiſh the Averment, and enter 
into the Lind becauſe of the Diſclaimer. 

. B. In the Caſe above, Judgment is 363. 
quod Tenens eat ſine die, and the like Judg- 
ment is given when Excommunication is 
pteaded in Diſability of the Plaintiff, or 
mi when Judgment is given for the Ten't on 
Many Plea in Bar, or to the Writ; and the 

Entry of the Judgment againſt the Plaiutiff 
always is quod Nihil Capiat per Breve; he- 
tiber the Plea went in Bar or to the Writ, 
and 1t appears by the Record ou what Plea 
the Judgment was given- 

A general Averment is that which 1s | 
uſed in the Concluſion of affirmative Pleas E 
which is in this Form, hoc paratus eſt Veri- | 
fare; a particular Averinent is when the 
Lite of Ten't L. or T. is avouched, which is 
alld an Averment, tho the Words Yerifi- 
care, &c, be not uled. | | 


X43 Where 


464 


Jail, or for L. or V. yet he is remitted, thy 


but by Force of ſuch Conveyance ; but | 


continuing the Manor, re-continue the Al 


| fame Remedy, and one enters, the othd 


/ Remntter. 
Where the Entry of a Man is lawful 


ther in reſpect of a Diſs in, Cc. or of 
Forfeiture, and he takes an Eſtate in 


he be of full Age, and openly ſay in t 
Country that he claims nothing in the Lau 


he diſclaim in a Court of Record, that! 
has no Eſtate but by Force of ſuch Leafs 
c. he is concluded; ſo if he take an 
ſtate by Indenture, for that is the Deed d 
both Parties, and a Rent or Conditig 
therein referv'd 1s good. | | 

If a Dits'or ſuffer a Stranger to uſurp . 
an Advowſon appendant, or the Diſcont 
nuee of a Manor grant away the Advon 
fon in Fee, yet the Diſs'ee or Iſſue by t 


vowſon. A Patron is outlaw'd, the Churd 
becomes void, ſix Months paſs, K. recove 
in Quare Impedit, this re-continues the Ab 
vowton to the Patron. 

If two Jointenants, one of Age, the othet 
within Age, be diſſeis d, and the Diſs or ds 
ſeisd during the Nonage of one of em, and 
the Heir let the Land to them both being the 
of full Age for L. this is a Remitter to hin 
whoſe Entry was lawful, not to the other, 

Where Parceners or Jointenants have tik 


ſhall enter alſo; ſo where the Entry 1s nd 
tawtul, and they jain in a real Action, at 
one is ſummoned and ſevered, and the otidl 
recovers, both ſhall enter; but when the 
Remedies are ſeveral, as when two Tar 
vers are difſciſed and the Diſs or dies {eis0 


JO! 


6 


; Of Yemitter. 
2nd then the Parceners die, and the Iſſue of 
dne of em recovers, the Iſſue of the other 
all not enter with her. | 
A. and B. Jointenants in Fee are diſſeis d 
by the Father of A. who dies ſeiſed, A. be · 
ng his Heir enters, he is remitted to the 
hole, and his Companion ſhall take Ad- 
rantage of it; tho' in the Caſe above, the 
lointenant who was diſſeiſed in his Non- 
age (hall only be remitted, for the Ad van- 
age which the Law gives him, is foun- 
led rather on his Infancy, which is Perſonal 
ind peculiar to him, than on his Right; but 
in this laſt Caſe the Right of Entry which B. 
bad in Fointure with A. ſhall not be loſt by 4 
e ſcent o A. in reſpect of the Privity between 
hem. | ; . 
„ But if the Grandfather had been the 
u ifſciſor, and the Land had deſcended 
rom him to the Father, and from the Fa- 
Aber to A. B. whe (hall Enter with him, for 
beEntry was taken away by the firſt Deſcent. 
And in the Caſe above, if the Infant 
& ointenant had ſurvived his Companion af- 
er the Deſcent to the Heir of the Diſs' or, 


tha dome ſay he ſhould have entered into the 

bin hole, becauſe he is now in Judgment of 

ge, aw ſolely in by the firſt Feoffment, and | 
aim nothing from his Companion, whoſe Right Co. U. 135, 
tha! Entry was bound by the Deſcent. "© "© 
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bet ay is a Covenant real, annex'd to 
Lands or Tenements, whereby one is 

dound to warrant the ſame, and either on 
SS Voucher, 


* 


we 
365. 
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Voucher, or by Judgment in Warren 


Charte, to yield others to the Value d 
thoſe evicted by a former Title. And if 


one bring an Action to recover Land which 


cluevous. 


he is bound to warrant, the Ten't may 
plead the Warranty in Bar, which 1s called 
a Rebutter ; and at Law all Warranties not 


commencing by Diſs'm, which deſcendeg 


to the Heirs of him that made em, band 
the Heirs to demand Land againſt ein. 
There are likewite Contracts, Cc. am 
nex d to Chattels, not here treated of; bu 
what is here ſpoken, is to be underſtood d 
Warranty of Frechold, c. 
By the Statute of Glocefter, Ch.. 3. the 


Things are provided. 1. If Ten't by Cur 


teſy, or Husband ſeis d in Right of h 
Wite, alien with Warranty, and die, th 
fhall be no Bar to the Heir in a Moria 
ceſtor without Aﬀets in Fee; but if Aſſa 
deſcend: to him from the Father, he hal 
be barrd, having Regard to the Valut 
thereof. Tho the Writ of Mor tanceſtor on 
Iy be mentioned in this Part of the AC 
and after Writs of Aiel, &c. only, yet oth 
the like Writs are within the Purview d 
the Statute, for the ſaid Actions are put bil 
Examples.. | EN 
Tho' the Words be, if Fen't by Curte| 
alien, yet if he releaſe with Warranty to 
Diſs or, it is within the Purview of | 
Statute: So if a Tenancy eſcheat to Ten 
by Curteſy of a Seigniory, and he ali 


with Warranty and die, this ſhall not bin 


the Iſſue, for theſe Caſes are equally ni 
B 


Ss 6 
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Of Warranty. 


But Ten't in Daͤwer by Alienation with 


arr'd not a Claim as Heir to the Father; 
s if Lands were given to B. and his Wife, 


not. to C. and after his Death the Wife had 
ecovered iu a cui in vita, ſuppoſing that ſne 
hid the Fee, and made a Feoftment, and 
Jied, and C. had died without Iſſue; the 
aw ſſue of B. was not eſtopped to bring his 


zvoured, but Eſtoppels are od ious. 

The Heir of a Diſſeilor being a Feme, 
akes a Feoffment with Warranty, and 
narries the Diſs ee; the Wife's Warranty 
all rebut the Husband tho he claim not 
n her Right ; for it ſhall be preſam'd that 
u h1s Land in her Right to the Value of that 
phich he demands, which might be recover- 
d from him and his Wife by Force of the 


v,, Creuity of Action. If Husband and 
Nite demand the Right of the Wife, a col- 

ateral Warranty of her Anceſtor 1s a good 

rr. | 

B. ſeiſed in Fee levied a Fine te the Uſe 

ff hintelt for L. and after to the Ule of 


rel ice in ſpecial Tail for her Jointure: They 
to er y a Fine, and ſuffer a common Recove- 
Fi, and die; this has been holden to be 
TenWnithin the Meaning, tho out of the Letter 
alice 11 H. 7. & e converſo, a Caſe may be 
bogWvithout the Meaning, and yet within the 


Leiter; as if they both levy a Fine of the 
Und of the Wife, and Conuſee render to 
Cz 


nd B's Heirs, and B. had diſcontinued in 


ormedon in Reverter, for Warranties are 


467 


arranty, might bar the Heir till 11 H 7. 
20, But an Eſtoppel on the Mother's Part 


Varranty, therefore he ſhall be rebutted to- 


366. 5 
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the Juſtices, recover the Inheritance of th 


4 


Of Warrgnty. 
'em in ſpecial I. Husbazel dies, and Wife 
with a 2d Husband levies a Fine, this i 
out of the Meaning of the Statute, becauk 
the Land came originally. from the Wife. 
But before 4 © 5 Anne 16, Collatenl 
Warranty of every other Ten't L. barr'd the 
Heir in Rev n or Rem'r, not entring in ily 
Anceſtor's Life; but if he had enter'd {« 
the Forfeiture, and avoided the Eſtate 1g 
which the Warranty was annexed, the War: 
ranty was avoided alſo; bat by that Act al 
Warranties made by Ten't L. 2 t0 h 
in Rev n or Remer, are void. 
2. By Statute of Gloceſter, if Aﬀets i 
ter deſcend, the Ten't (hall, by Writ (whid 
mult be Scire Faciat) out of the Rolls d 


Mother: But in Formedon, if the Demat 
dant recover for Want of Aſſets at the Tin 
of the Warranty pleaded, and after Aſi 
deſcend, the Ten't ſhall recover the Afi 
and not the Land. entail'd; for if he thoul 
recover the later, and after the Aſſets ſhoul 
be aliened, his Iſſue might recover ti 
Land entailed again; therefore to prem 
future Occaſions of Suits, the Judges 1 
ſolv d the ſaid Diverſity in the ſaid Cats 

If the Ten't will be aided by the Statul 
he mult plead the Warranty, and con fels1l 
Demandant's Title, and pray that the Bet 
fit of the Statute may be ſaved to him; 
if he plead the Aſſeis deſcended, and Ik 
be taken thereon, and found againlt l 
he loſes all Advantage of the Statute by iWihe 
falle P lea. 


Warn 


— 


Of Hprranty. 
Warranty may de annex d to Incorporeat 
nheritances, and to a Rent newly created; 
nd if the Land be evicted by an elder Ti- 


"IT A. * 9 * N 3 
N 1 ; 1 ** - IN; 
- 
5 


je, the Grantee may be help d by Warran- 


er cartæ; and a Warranty in Law is im- 
te d in a Grant of a new Rent in Exchange 
lu: for Owelty of Partition. 

a B. ſeis d of a Rent-Seck in Fee, takes a 
U vife, and releaſes to the Ten't, and War- 
Va ants tenementa prædicta, and dies, the Wife 


brings Dower for the Rent; the Ten t ſhall 
ouch the Heir of the Husband, for tho 
he Releaſe enur'd by Way of Extinguiſh- 
gent, yet the Warranty extended to ir, and 
by Warranting of the Land, the Warrantor 
bound to ſecure it to the Warrantee in the 
ame Freedom in which it was at the Time of 


nan /e Varranty made; and therefore all Rents, 
Ii . iſſuing out of it, that were ſuſpended 
er diſcharged, are warranted alſo, 

\a Warranty commencing by Diſs'in is ſo 
oral d, becauſe regularly the Conveyance to 


lich it is annex'd works a Dits'in; as when 
Leſſee V. or Ten't by Execution, or Guardian, 
ake a Feoffment with Warranty, G. 
So where a Diſs'in, Abatement, or In- 
rulion, or Entry into Land eſcheated to 
he Lord before the Lord's Entry, Cc. is 
ade, with an Intent to make a Feoffment 
th Warranty. 5 
Such Warranties ſhall never bar the Heir 
hether the Wrong were done immediate- 
y to the Heir or not; therefore if the Fa- 
ther be Ten't L. with Rem'r in Fee ſo the 
don, and the Father by Covin mike a Leaſe 
. to the Intent that the Leſſee way m. ke a 
| Feottment. 


476 


Of Warranty. © 


Feoffment to one to whoin the Father (hiti f h 
make a Releaſe with Warranty, and this be Wrant 
executed accordingly, it ſhall not bind the Nit u 
Son, for the Father was particeps crininis, N con- 

B. gives Land in T. to a Brother, the Un- A 
cle diſſeites the Donee, makes a Feoffment Na F 
with Warranty, and the Donee dies with. Wof : 


367. 


tinue bis onn Eſtate L. in the Moiety _ E 
of 


out Iffue, B. is not barr'd. Father and Son {Mgoo 
and B. are Jointenants in Fee, the Father var 
makes a Feoftment ot the whole with War- MW yoic 


ranty and dies, the Son dies, B. (hall avoid men 


the Feoffment for the Son's Part as well as MW king 
his own, | B 

Tho' a Feoffment by Leſſee V. work « no 
Difleiſin to the Leſſor, yet it is a good Feotf. Hei 


ment between the Parties, and againſt alt juds 


Strangers except him that has Right; and in 
the Fcoffor and his Heirs may be vouchd two 
by Force of it, and ſuch Feoftment,, by the it. 
Lord being Leſſee V. of the Tenancy, (hall JW hav 
extinguiſh the Scigniory. | mer 


Feather and Son are Jointen'ts in Fee, the I to | 


Father aliens the whole with Warranty, and ef: 
dies, the Son ſhall avoid it for a Moiety: be 
But if they had been Jointen'ts L. Rem't the 
to the Son in Fee, and the Son had enter d men 
in the Father's L. for the Forſeirare, he hal A 


avoided it wholly: But it he had not en- cls 


ter'd in the Father's Life, he ſhould have or i 
avoided it for a Moiety only, before 4 & 5 fu 


Anne 16. becauſe the Warranty commencd MW 1g 


not by Diſs'in but for a Moicty. If they WM For: 
had been Jointen'ts L. Remer to the Father Bil mou 
in Fee, the Son's Entry, tho' it ſhall re. ci Nei 


Bw 


w » 


Of Warranty. | 

if he nas diſſeis d, ſhall not avoid the War- 
anty of the Fee of the ſaid Moiety, becauſe 
it was in the Pather's Power lawfully to 
convey the ſame. = WT. 

An Infant, and B. being of Age, join in 
a Feoffment with Warranty of Lands where- 
of they are jointly ſeiſed, the Warranty is 
good as to B. for the whole, for one may 
warrant more than paſſes from him, and 
void as to the Infant; for tho” his Feoff- 
ment be but voidable, his Warranty, ta- 
king Effect by Deed only, is void. 

B. is ſeis'd of an Houle, and C. having 
no Title enters, claiming it to him and his 
Heirs; B. (till abiding in it, the Law ad- 
judges B. in Pofſe(hon, for duo non poſſunt 
in ſolido unam rem poſſidere: And when 
two are in Tenements claiming by ſeveral. 
Titles, he is in Poſſeſſion that has Right to. 
have the Poſſeſſion: But if C. make a Feoff- 
ment with Warranty to certain Barrctors, 
to have Maintenance from em, by reaſon 
of which B. leaves the Houle, (which mult 
be before the Livery of Seiſm. or otherwiſe 
the Livery is void,) this is a Warranty com- 
mencing by Diſſeiſin. | 7 

A Barretor is a Mover of guits and Quar- 
rls, in Courts of Record or Courts-Baron ; 
or in the Country, three Ways. 1. By Di- 


ſturbance of the Peace. 2. Taking or keep=s 


ing Poſſeſſion of Lands in Controverſy, by: 


Force or Subtilty. 3. Spreading falſe RR- 


mours and Reports to raiſe Ditcord among 
Neighbours, ; 


Extortion, in a large Senſe, is any Op- 
preſſion under Colour of Right. Properly 
a f | | > of 


O Warranty: .. 
it ſignifies any Officer's unlawful taking by 
Colour. of his Office any Fee not due, d 
more than is due, or before it is due.) 
W. x. no Miniſter of K. ſhould take any 


" Reward for dojng of his Office, but only I 

that which the K. allows him, on Pain u,; 

render double to the Party, and to be pul... 

niſhed at K. s Pleaſure, and this was an er 

fence fineable at Law. But later Statutes han. 

allowed em Fees in many Caſes. It is no lM... 

tortion for inferior Officers of Courts to h 

ſuch reaſonable Fees as have been allow 

by the Courts for their Attendance. * 

Maintenance is an Upholding of Quam en. 

and Sides, to the Hindrance ef Comma 

Right, and is twofold: 1. In the County, 
| as by taking and holding Poſſeſſions, ud 
® which is punithable only at K.'s Suit. 2. ca 
{1 Court, and this either, 1ſt, By maintain 4 
i F.N.B, to have Part of the Thing in Plea, wha, t 
J 172. is call'd Champerty; and againſ# ſuch Mo 
| fender a Writ of. Champerty lies grounuh ;, 
1 on Articuli ſuper Chartas, and the Offene 
A ſhall forfeit to K. the Value of what lar 
| purchas d by him, and it ſeems that the Bi 
369. ler ſhall forfeit the ſame. Or, 2dly, " 1 a 

2 Init, 208. maintaining one Side without having 08/74, 

| Part of the Thing in Suit, and for thi: ear 

Actien of Maintenance lies at Common Lr re 

Or, 3dly, By labouring a Jury, tho it lor 

but to appear, or inſtructing them, or puli&:ſc 

ting em in Fear; and this is call'd Enb¹m Tt 

FE. z. io. cery, and an Action of Maintenance Ware 

| + 3 — againſt the Offender. If one give Mog 0 

* to any of the Jurors, a decies tantum Mich 

againſt him, and ſuch Jurors, ar the 7 Ma 


— 


Of Warranty. 
VB. or of the Party, or any Stranger. Nor is 
t waterial whether the Jury paſs on his 
ide, or give any Verdict at all. 
By 32 H. 8. 9. he that buys, ſells, takes, 
wr makes Promiſe, Grant, or Covenant, to 
gare any Right or Title to any Land, Te- 
PW cment, or Hereditament, whereof the Scl- 


Wc in Poſſeſſion a Year before, ſhall for- 
it the whole Value of the Lands. 


1thin the Statute, whether it be really a 
ood Right, as that of a Dils'ce, or pre- 


nag dog Right coupled with a wrongful Poſſeſ- 
on; as if a Diſs'ee diſſeiſe Diſs or's Heir, 
nd make a Feoffinent before he has been a 
ear in Poſſeſſion. 

A cuſtomaty Right to a Copyhold is with- 
the Statute, and ſo is a Leaſe V. for the 
Vords are any Right; but a Leaſe V. made 
d try the Title in Ejectment, is not within 
he Statute, unleſs it be made to a great 
an, or any other to ſway the Cauſe. 

But whoever has the abſolute Ownerſhip,, 
d as no other has jus Proprietatis, or Poſ- 
nts, may ſell, tho he has not been a 
ar in Poſſeſſion. As if one be remitted, 
r recover on a former Title, or redeem a 
i lorigage, or being a Diſs'or gain the Re- 
aſe of the Diſs'ee. | 


ve imply'd, That he who is in lawful Poſ- 
ſon may take a Releaſe of a pretended 
ht by any reaſonable Means; and tho 


ſin, 


_ 


as Any naked Right ſtripp'd of Poſſeſſion is 


ended only by a Stranger, So if it be a 


There is a Proviſo, which the Law wou'd 


Man's Poſſeſſion be wrongful as by Diſſei- 
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r, or they trom whom he claims, have not 


370. 
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C Harrauty. 
fin, Cr. yet a Releaſe to him is lawful, 4 
Remer Man may lawfully get a Releaſe o 
Confirmation of any Stranger, laving a pre 
tended Right : But it is unlawful to takes 
Covenant, that when he has recovered he 
fhall convey to him, for this is not a 102. 
ſonable Means. | 5 

If a Man enter into Land to which he hu 
no Title, and preſently make a Feoffinent 
with Warranty, or if he diſſeiſe one with 
Intent to make a Feoftinent with Warran'y, 
and afterward make ſuch Feoftment, thele 
Warranties commence by Diſs'in; for in 


the ſt Caſe, gue in continents fiant ineſſe vi. 


dentur; in the 2d, the Law couples the lu. 
tent, and Feoffment made in Purſuance 
thereof together. e 

One ſuing a Faris utrum, or other Wit 
in the Right of the Church, ſhall not be 
birrd by a Warranty of his Anceſtor. Aud 
it ſcems alſo, that he ſhall not be barr'd in 
AſFze, tho it be brought of his own Seilin, 
and the mean Profits be to be recovered to 
his own Uſe, for the Freehold is the Right 
of the Church. 

K. before . 2. might be barr'd of a pol. 
ſibility of Reverter deſcending to him 1 
jure Corone, by Warranty and Aﬀets from: 
Subject deſcending on his Body «natural; 
Jor in all likelihood thoſe Lands will deſcend tt 
the ſame to whom the Crown will deſcend, and 
conſequently will be 4 g Recompence for it 
Loſs of the Crown- Lands; but in the Caſe J 
the Parſon, his Succeſſor can have no Benefit 
what the Predeceſſor has in his natural Capacit, 


A War 


Of Warranty. 
A Warranty is aid to be lineal, whether 
t deſcend on an Heir lineal or collateral, if 


he on whom it deſcends might poſſibly have 


himed the Land as Heir to him that made 
he Warranty. As. when the Father ſeis d 
o Fee makes a Feoftment with Warranty, 


and dies, and the Warranty delcends to the 
don: Or when the Father releaſes with War- 


anty to the Grandiather's Diſs or, and dies, 


aid the Warranty deſcends te the Son, for 
be can't convey to himſelf the Deſcent of 
he Land but by the Father. So if the el- 
der Son releaſe to the Father's Diſs'or with 


Warranty, and die without Iflue, and then 
the Father die, the Warranty is hneal, be- 


cauſe the younger might have convey 'd the 


Title to the Land from the elder. And note, 


that in theſe two laſt Caſes the Warranty Co. L. 388. 
deſcends before the Right. 


But if the Father diſſeiſe the Son, and 
mike a Feoftment with Warranty, this is 
collateral, for the Title which the Son has 


cin't poſſibly detcend from the Father; fo if 


the youngelt Sor, releate to the Father's Dil- 
feilor with Warranty, and it deſcend on the 
eldeſt, for they that make theſe Warranties 
are collateral to the Title of the Land. 
Warranty may be anncxed to any Con- 
veyance whereby an Eſtate paſſes, or to a 
Releale or Confirmation made to the Ten't 
of the Land by one who never had any 
Eſtate therein, but a Voucher by Force of 
ſuch Warranty may be counterpleaded ; and 
ou wi an Aſſignee can take Benefit 
thercof, Es 


IK 


a75 | 


371. 
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Of Warranty. 


372. If Ten't T. have Iflue three Sons, aul - 
diſcontinue, and the middle Brother rele * 
with Warranty. and die without Iſſue, thy. © 
is collateral to the eldeſt. and ſhould hunt 
barr'd him, (before 4 © 5 Anne 16. bu n 
that Statute all collateral Warranties of Land, _- 
&c. by any Anceſtor who has no Inheritance i 4 
the ſame, are void againſt the H:ir ;) but oi | 

is lineal to the youngelt, and (hall not hu 
him by Force of W. 2. 1. for he might pop B 
ſibly have convey d to himſel: a Deſcent by x 
Force of the Tail from the middle Br-ther, 1 
but the eldeſt could not. Hence note, I 
a Warranty which is lineal as to one mi , 

be collateral to another, | 

A collateral Warranty did never give 1 1 
Right, but only bound it, and therefore ih, þ 
ic be determined or defeated, the Right u. 4 
vives. The Plaintiff may make himielf r 
Title in an Aſſiſe by it, where the Right den 
the Ten't is bound by it. . 
By 32 H. 8. 36. a Eine with Proclamaſ in 
ons, levy'd by Ten't T. bars the Eltate LPh 
but not the Rev'n or Rem'r, if Claim e b. 
made within five Years after the State 7 
ſpent. A Gift in T. is made to the eldef , 

Son, Remer to the Father in J. the Fache, 
dies, the Son levies a Fine with Proclam- xl 
tions, the firſt Eſtate TI. and Rem'r allo art * 
barr'd, for the Rem r deſcended to the Si. 
A Fine with Proclamations by the Tenn 
of the Land, bars the Right of an Entall i f. 
| if he that has Right to the Entail claus ee 
4H. 7. 24. not within five Years, e 
to! 


l 


irn... % 
11 Ten't T. in Poſſeſſion, or he that has 6 H. 5. 13. 
Right of Entry be attainted of High ;; H. 3. 20. 
reaſon, the Land is forfeited to K. and the - 
ntail barr d. | ; | 
A common Recovery bars all Entails, but 
Ince 34 H. 8. 20. it is not in the Power of 
en't T. of the Gift of the Crown, by any 
\& or Thing had, done, or ſuffered by him, 
> bar an Eſtate T. whereof the Rev'n or 
em r ſhalt be in the Crown. 
But if K. have granted away the Rev'n 
Fee, or if the Eſtate T. were made origi- 
ally by a Subject, or by K. before he was 
it may be barr d. 
A Common Recovery never could bar a 
ern in K. and ſince the Statute, if K. 
ike a Gift in T. Rem'r in T. as the Eſtate 
poſſeſſion cannot be barr d, ſo neither can 


75 e Rem'r. a 
v Thoſe Words in the Statute, where the 

em'r ſhall. be in K. are not void; for if 
Wc k. for good Conſideration procure a 


ft in T. to be made to a Subject, Rem'r 
d himſelf, this Rem'r is within the Act, if 
be in Fee or T. not for L. or V. only. 

Tho' ſuch Ten't T. can't bar the Eatail 
y any Act done or ſuffered by him, yet it 
ay be barrd by Acts to which he is not 


373· 


1 0 . . : 
2 Ivy; as if a Diſſeiſor levy a Fine with 
nM clamations, and five Years paſs, or if a 
en eteral Anceſtor had releaſed with War- 


nty before 4 & 5 Ann. 16. | 

The AR extends to Gifts in T. made 
nee the Statute, for they are in equal Miſ- 
ict, tho' it only mention Gifts in T. made 


ore. ö | 
A Re- 


478 Of Harrautey. 

A Recovery in a Cæſſavit, or Writ d 
Right without voucher, are not Bars of any 
Etate- tail. 
If Ten't T. be diſſeiſed, have Iſſue and 
die, and his Uncle releaſe with Warranty, 
and die without Iſſue, the Warranty is col: 
lateral to the Iflue in T. becauſe he cant 
convey himſelf to the Entail by means 
his Uncle; and ſuch Warranty did bar in 
Iſſue to demand the Land before 4 & 5 

Anna 16. : 
The Reaſon why a Warranty was a B 
at Common Law, was for that Nemo pr 
ſumitur alienam poſteritatem ſue pretulify 
And no Proof is admitted againſt this Pr 
ſumption ; (and tbo' lineal Warranty i 
W. 2. was holden to be no Bar without 4 
ſets, yet it was holden that collateral WW 
ranty remained after the ſaid Statute 1 
was at Common Lan :) So if the Lord malt 
an Acquittance for the laſt Rent, all d 
reſt is preſumed to be paid, and the La 
will admit no Proof againſt the Preſumpy 
on; for it can't be imagined that the Leſt 
' who is not bound to give any Acquittam 
ſhould voluntarily by his ſolemn Deed act 
the Ten't of Rent due on a later Day, i 
were in Arrears before: But where 4 J. 
is in Arrears, and Leſſor diſtrains, | 
avows jor Rent due the laſt Day of Pan 


this ſhall not eſtop him to demand Rent t lo 

a former Day; for perhaps he might Co 

x Sid. 44. punttually be certain how much was due, Md. 

„e aj. therefore pilling to demand no more at en 

Vid. 18Sau J, h | 0 4 | ' Wi 

285 236 than he was ſecure of recovering, an Wi 
50 


2Lut. 1173. 4 new Action afterwards for the reſt. . 
55 ; 1 : 


Of Warranty. 
un be within the Four Seas, and his Wife 
eee Child, the Law preſumes it to be hi 
f a Man be found to have fled for Fear 

{Wclony, he forteits all his Debts and Chat- 
Neis, tho he be after judicially acquitted of 
ee Felony, and no Proof can be againſt the 
rejumpition grounded on his Flight; nor 
ves he de ſer de any Favour from the Law who 
tl not 1 er himſelf to be tried by it; but the 


it 


| 


robetar in contrarium. | 

Ten't T. has Iſſue two Daughters, and 
ies, the eldeſt enter into the whole, and 
reof make a Feoftinent with Warranty, 
d dies without iſſue; this is collateral to 
e youngeſt as to the one Moiety which 


longing to the eldeſt. 


e claim the whole, and take the whole 
ofits, this does deveſt the other's Motety ; 
t ſhe cannot, after an actual Entry by her 
ampanion, deveſt her Moiety without an 
ual Oulter : And it may be ask'd, How 
Warranty in the Caſe above could bind, 
ing it was annex'd to a Feoffment, which 

work a Wrong? The Anſwer is, when 
e dilter enters into the whole, and makes 


lo far explains the firſt Entry, that now 
Conſtruction of Law ſhe was at firſt 

sd of all. „ 
en t in Special T. has Iſſue a Daughter, 
Wife dies, he marries again, and has Iſſue 
| another 


eneral Rule is, Stabitur præſamptioni donec 


long d to her, aud lineal as to the Moiety 


99 


A Parcener by entring into the whole, Vide ſupra 
veſts not the Motety of the other; but if 33" 


374 


eoffment of the whole, the ſubſequent 
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out Aſſets is no Bar of an Eſtate I. but it i 


the yearly Value of the Living. A Sei 


it is not valuable. 


for the Heir mult claim as Heir of both 


to A. in L. Remer to B. in J. Rem'r - # 1 


Of Warranty. 


another Daughter, and diſcontinues; a ca.. 


lateral Anceſtor releaſes with Warrany, 
which deſcends on both Daughters, the e. 
der was wholly barr'd for the Warranty ig 
entire. 5 

By Force of W. 2. lineal Warranty with. 


ſtill a Bar to an Eſtate in Fee, and collaterl 
Warranty was a Bar both of a State in Fe 
and T. with or without Aſſets, before 4&5 
Anne 16. = „ 
Aſſets requiſite to make a lineal Warranty. 
a Bar, muſt be of equal Value with the Lad 
which it bars one to demand, and deſcend \ 
from the ſame Anceſtor that made the Wa- ! 
ranty ; and it muſt be a real Inheritance in 
State or Intereſt, not a bare Uſe, or a Right" 
of Entry or Action, which are not A ﬀets till" 
they are reduc d to Poſſeſſion : But a Rent Dat 
iſſuing out of the Heir's Land deſcending 10 
him, whereby it is extinct, is Aſſets. An 
Advowſon is Aſſets, and may be extended 
at the Rate of a Shilling for every Mark d 


niory in Frankalmoine is not Aﬀets, becaule 


Land is giv'n to Husband and Wife it 
ſpecial T. he makes a Feoffment, and die, 
ſhe releaſes with Warranty, and dies, this 
lineal as to the whole ; and the Law is the 
ſame if the Gift had been before Marriage 
in which Caſe they had taken by Moietie, 


their Bodies, 9 8 TN 
A. B. and C. are Brothers, a Gift is mad: 


1 | 


- 


Of Warranty. 
J. A. diſcontinues with Warranty, this is 
collateral to the Brothers, becauſe the 
Rem'rs are their Titles, and to thole A. is 
collateral; and it ſeems that ſuch a War- 
ranty does fill bar the Rem'rs, becauſe it is 
not within 4 & 5 Annæ 16. which ſpeaks only 
of Warranties made by them nh have no E- 
ate of Inheritance in the Land, 8c. Sed Q. 
If a Warranty made by the Donor ſhall be a 
Bar, inaſmuch as tho it be collateral, and made 


And, yet the Eſtate of the Donees duth not de- 


It ; 
1 pend on the Donor g, but his on theirs, 
i Warranty always deſcends to the Heir 


at Law of him thit made it; therefore if 


nent with Warranty, and die, leaving a 
Diughter, the younger is not barr'd, be- 


um. 


Land on another, as ſpecial Heir, viz. by 
uſtom of Burgh Eng. or Gavelkind, or Heir 
on the Part of the Mother; the Heir at 
uv may either be vouch'd alone, or the 
dther may be vouch'd with him as Heir to 
be Land; and it ſeems that if there be a 
Varranty Paramount, they ſhall join in 
leruigning it, and the Recompence thall go 
0 the ſpecial Heir alone, for he only had 


dent T. and his Wite, and they vouch, and 


is 1ue only ſhall ſue Execution, tho the 


Viſe was privy to _ Judgment. 


by an Anceſtor ho has an Inheritance in the 
au elder Brother be Ten't in Tail Male, 
Rem'r to the younger, and make a Feoft- 


ale the Warranty does not deſcend on 


If the Warranty deſcend on one, and the 


be Loſs. So if a Recovery be had againlt 


ave Judgment to recover in Value, he dies, 


Baſtard 


| 422 


377. 


3 


/ V arraunty. 
Baſtard eigne ſhall be vouch'd alone, þ 


he is Heir in Appearance by taking 4 
Profits, and ſhall not dilable himſelf. a 
But a Perſonal Lien deicends on all i 7 
Heirs ; as if an Obligor die ſeiſed of Gay 10 
kind | and, Debt lies again? all his Sous it. * 
And Debt on the Anceltor s Bond may! ” 
maintained againli the Heir of the Motta... 
Part only. | | 8 
If Lind be given to A. and the Hil 
Males of his Body, Rem'r to the Heirs ang 
male of his Body, (in which Caſe all i 5 
Iſſue Male ſhall firſt take, and the Et © 
the Females is in Rem'r;) Donee mike oo 
Feoftment with Warranty: This is lineal 11 
his Daughters as well as Sous; for when 11 
erer the Ancelior takes a State L. and ail... 
in the ſame Conveyance there is a Limi S 
tion to ary of his Heirs, the Inheritan f 
velts in the Anceſtor, But in this Gil... 
Warranty made by a Brother, is collar 
to the Silters. | . 
It Land be given to the eldeſt Son in! 3 
on Condition, that if he or his Iſſue (hl #1] 
alien in Fee or T. &c. that then their Eee 
ſhall ceaſe and be void, and that the II 
ſhall immediately remain to the 2d Sn 
T. & fc ultra, the Rem'r to the other gt 
and Livery be made accordingly, n, 
Rein'rs are void. | * 
1. Becauſe every Rem'r commencing Me ; 
Deed ought to veſt in him to whom it u. 
mited, when Livery is made to him that all. 
the particular Eſtate. But when land n 
rendred by Fine for L. Rem'r in Fee or 18 1 
the Rem'rs are not in em in Rem'r, beg. 
| li 


_ Of Harranty. 
e particular Eſtate is executed And when 
Rent rr on a Leaſe L. is limited to the Heirs 
J. &. then living, it is not poſſible that 
10uld velt while J. S. lives; but it is 
ficient that the Inheritance piſſes pre- 
utly out of the Leflor. So if a Leaſe L. be 
ade to A4 B. and C. and if B. furvire C. 
en the Rem'r to B. in Fee; this is a good 
em'r, for it depends on a Limitation of 
ime, viz. the Pollibility of the Death ot 
ne Man before another, which is a com- 
on Poſſibility. OE. 
One makes a Leaſe L. with Condition to 
ave Fee, and warrants the Land in formd 
elit, & c. The Condition is perform'd in 


nty encteaſes with the Eſtate, for there was 
pielent Eſtate on which it might enure; 
id the whole velts in the Leſſee in ſuch 
immer as if it had paſs'd by the Livery. 


ndition to have Fee, with Warranty in 


nd to the Fee, becauſe the firſt Eſtate was 
ot capable of a Warranty: So if one make 
Leale Y. Rem'r in Fee with Warranty in 
11a predict, Rem'r Man can take no Be- 
ft of the Warranty, becauſe he is not 
uty to the Deed ; and if he were, he could 
it take immediately, becauſe named aſter 
* ic Habendum ; and he can't. take Benefit of it 
Way of Rem'r, becauſe the Leaſe V. is not 
pable of a Warranty. If Land be given to 
and B. Remer to the Heirs of him that 
ll die firſt, with Warranty in form! 
etita; A, dies, his Heir ſhall have the 

1 War- 


e Leſſor's | ife, or after his Death, the War- 


ut if a Seigniory be granted for V. on 


1ma prœdictd, the Warranty ſhall not ex- 


484 Of Warranty. 
Warranty, and ſhall have the Land as Hei 
tho” the Fee veſted not in A. and he had by 


Poſſibility. | | | ill 
Co. l. 26.2. 2. The Rem'r in the Caſe aforeſaid il ” 
46. b. void, bccauſe the ſame Alienation thy > 

$ 


transfers the Fee and Frechold to the Ali 
vl N nee, and deveſts the Donor's Rev'n, ap 
ur velt a Remr in the 2d Son: As if a Leaſe 
| | be made with Condition, that if Leſſor gra 
i cover the Rev'n the Leſſee ſhall have R 
and the Leſſor grant the Rev'n by Fine, th 
| Leſſce can't have Fee, for the ſame Allen 
| tion can't veſt an Eſtate of the ſame Landi 
ſeveral Perſons at once, F. S. grants the mn 
Preſentation of a Church, and before it 
comes void, grants the next Preſentation 
the ſame Church to another, the 2d Gm 
is void: Put if the Patron take a Wife, an 


379. grant the 3d Preſentation, and die, and til" © 
- Heir preſent twice, and the Wife the 8" 
Time, the Grantee thall have the 4th Pu 10 
ſentation, for the 3d was given to the Vl 1 
by Act of Law, and the 3d Preſentation h 
the Grant ſhall be taken for the 3d whit A | 
(a) Cro. Ja. he lawfully might grant. Sed Q. (a) mn 
601. one can tale any other Turn by a Grant | 15 
2d or 3d Turn, which can by no Mean *s 
brought uithin thoſe Words. d D. 
3. In the ſaid Ciſe theſe Words, on 1 | 
dition, Cc. that the Eſtate ſhall ceaſe, g * | 
a Re. entry to the Donor only, and r ry 
Words ſubſequent are void. Father mul * 
Giit in J. to his eldett Son, Rem r to n. 
Voungeſt, with ſuch Condition as 18 181 Io 
Cale in Queſtion, the Eldeſt makes a f I 


ment with Warranty, Father dies, and ib 


Of Warranty. 
e Eldeſt dies without Iſſue, the Voungeſt 


the Father might have enter d, deſcending 10 
e Eldeſt nas but ſuſpended ; nor can the el- 
? Son's Feoffment with Warranty in the Fa- 
rs Life bar the youngeſt Son of his Entry 
Force of the Condition, which depending on 
e original Deed binds the State of the Land 


veled or barred by a Warranty; yet if the 
delt Son diſſeile the Father, and make a 
ofinent with Wartamvy, and die, he bars 


: Land being deve ſted and turn d to a Right, 
; coaſ:quently capable of being barr d by a 
arranty; And where the eldelt Son is 
dund not to diſcontinue on ſuch Cond1- 
a as is aforclaid, if he make a Diſconti- 
ance after his Father's Death, the Condi- 
ois extinguiſh'd, for it was in him as Heir 
his Fath:r at the Time of the Feuffment, 
1d wi a much releas'd by it as if he had ex- 
efly releas d it by Deed. 
At Law, if Ten't in Dower had alien'd 
th Warranty during the Nonage of the 
ar, and died, this had not barr'd his En- 


r Death, he had been barr'd, for it was his 
[ly not to enter and defeat the Warranty; 
tho in the firſt Cafe his Entry were not 
rd, yet if he had brought an Action he 
ould have been barr'd in it; and if his 
mry were taken away when the Warran- 
delcended, his Right was bound by it. 


nd the Liw was the lame as to a Feme 


3 2 Covert. 


ill enter; for the Condition, by Force nhere- 


0 whoſe Hands ſoever it comes, and can't be 


e Youngelt, becauſe the Father s Eſtate in 


y; but it he had come to full Age before 
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280. 


e Warranty. 
Covert. But Laches ſhall not be imputed 1 
an Infant to take away his Entry iu reſp 
of a former Right by a Deſcent, or to by 
his Right where his Entry is congeable. But 
he thall be ſubject to all Couditins. Chad 
and Penalties growing out of the origin 
Conveyance, and a Cœ/avit lies againſt hin 
for Land of his own Purchaſe, and likewif 
for Land by Deſcent; but in the later Cat 
he hall have his Age, Matters of Recor, 
as a Fine levied by an Infant, or a Recovey 
ſuffercd by him, or a Statute acknowleded 
by him during his Nonage appearing in pn. 
per Perſon, {hall never be revers'd aficr lng 
full Age, but only by Writ of Error, or 4s 


dita Qurela brought during his Nong, 


which in that Caſe can be tried by Inſpects 
on only, for the Law niil not give Credit u 
any Averment fo derogatory from the Hin 
of thuſe nho are preſumed to act nith iþ 
greateſt Integrity; and will admit of no Ev- 


dence leſs than that of Senſe in a Matter of þ 


; (4) Cro. E. 
569. 


(5) 1 Syd. 
322. 


Hob. 224. 


high a Nature; but if an Infant appear by A. 
torney, and a Recovery be had ag ainſt him, le 
may avoid it by Writ of Error ſor this Caiſ 
ajter his full Age, for (a) nherher he nut 
nithin Age nhen he made the Warrant of At: 
tor ney ſhall be tried by the Country, and tht 
Reverſing ſuch Recovery no Way reflects on the 
Flonuur of the Court; but if an Injant appt 
by bis ( Guardian, ani the Court knowing him 
19 be an Infant, aſter Examination had of lt 
Circumſtances, admit him to levy a Fine, Wc. 
this ſhall never be reverſed either during bi 
Nonage or after, 5 ; 
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Of Warranty. 
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de ic Lind had been given to the Husband 
pan. Wiſe in Fee, before 32 H. 8. 28. and 
bi Uusband had made a Feoffment, and a 
bulW!1:tcril Anceſtor of the Wife had releas d 


120 
Im 


his ſo bound the Wife's waveable Right, 


lin hat ſhe could not ware it and claim 
V1 ow cr. | | 

ain the End of the Statute of Glocefter 3. 
ud tis thus. provided, the Heir after the Death 
the Father and Mother thall not be barr'd 
ei demand the Heritage or Marriage of his 


n. 
Its 
hs 
ge; 
vie 
1 
117 
ihe 


Us 


other. which his Father alien'd in his Mo- 
her's Time, whereof ne Fine is levied in 
he K.'s Court. And this Exception hag 


Vite, and not to one levicd by Husband 
culy, for theſe Reaſons. 

1. It is moſt natural to expound one Part 
of a Statute by another, and by this Act the 
Alienation of Ten't by Curteſy by Fine with 
Warranty is reſtrain'd; therefore it ſhall be 


alone feis'd in Right of his Wife was de- 
ue fien'd to be reſtrain'd alſo. 

. 2. The general Words of a Statute ſhall 
be intended of a lawful AM, but a Fine 


:d died, and then the Husband had died, 


381. 


een conſtrued to extend only to a lawful. 
Fine, i. e. one levied both by Husband and 


382. 


intended that the Alienation of the Husband 


he by Husband alone works a Wrong to the 


Wie. 

. 3. A Fine by the Husband alone is with- 
e in the Miſchief deſign'd to be remedied by 
CY the Statute, which was that the Heir ſhould 
de barred of the Inheritance of his Mother 
by the Father's Warranty without Aſſets. 


Y 4 An 
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383. 


Marrantixo in Latin, or Warrant in Exil 


Warranty ſhall extend, yet the Law by I 


334. 


(a) 4 Rep. 
20. 


If the Feoffee recover in Value by Force d 


Of Warranty. 
An expreſs Warranty of a Freehold 
Inheritance can be created only by the Wa 


[ 


for Warrantiz.abimus is the only Word inf 
Fine which is ever uſed to this Purpoſe, ? 
Tho' it be not expreſs'd to whom th 


lication gives the Benefit of it to the 
zcoftce. 5 
A Bond with Condition to defend {ug 
Land to A. for 8 Years 1s forfeited if 
Stranger ouſt him without Action; buti 
it were o Condition to warrant the Land 
it ſhall not be forfeited unleſs the Oblige 
be impleaded, and — the Obligor mul 
be ready to warrant, &. | 
The Words Grant, Demiſe, and the lik 
in the Conveyance of a Chattel real crea 
a Warranty in Law, by force (a) whe 
the Grantec, if evicted, ſhall in Action of 6 
venant recover Damages 10 the Value of uh 
he has loſt. | 
At Law, if one had given Lands in Feely 
the Word Dedi, to hold of himſelf and ly 
Heirs, the Feoffor and his Heirs were bount 
to Warranty ; but if he had given them! 
hold of the chief Lord, he was bound! 
Warranty 2 his own Life only, as 
Feoffor by the Word Dedi is at this D. 


ſuch an implicd Warranty, or of an a 
preſs Warranty made for the Life of 1l 
Feoffor only, he ſhall have a Fee in i 
Land recovered, becauſe the Warramy, vll 


it continues, extends to the whole Eftat 


0 
* 


lih 
In 


Of Warranty. 3 
Land. If one make a Leaſe L. or Gift 
rendring Rent, not only the Donor and 
for and their Heirs, but alſo their Aſ- 
onees of the Rev'n are bound to warrant 


ge Land to the Leſſee and his Aſſignes: 


1d if the Leſſor alſo add an expreſs War- 
my, yet the Warranty in Law remains, 
id the Leſſee has Election to uſe either; 
like Manner, if a Feoffor by the Word 
edi add a ſpecial Warranty againſt F. S. 
id his Heirs, yet Dedi gives a general 
arranty, againſt all Men, during the 
ife of the Feoffor. For the expreſs Warran- 
ſhall not take away that implied by Law, 
here they may both well ſtand together, and it 
manifeſt that the expreſs Warranty is added 
give the greater Security to the Feoffee or 


the Wards Grant, Demiſe, &c. and cove- 80. 
nts that the Leſſee ſhall enjoy the Land with- 
t any Evittion jrom the Leſſor or any claim- 
7 under him; in this Caſe the Leſſor ſhall not 
bound to warrant the Land, by the implyd 
arranty, againſt an Eviction by a Stranger, 
r thoſe Words can be of no Force, unleſs the 
taken to explain how far the Leſſor ſhall he 
und to warrant; and where it expreſly ap- 
ars how far the Parties deſign that the War- 
ny ſhall extend, the Law will not carry it 
her by Conſtructian of thoſe Words, which are 
nerally uſed as Words of Courſe, 
Endowment implies a Warranty, viz, that 
© Ten't being impleaded (hall recover in 
alue on Voucher the 3d of the two Parts 
bereof ſhe is Dowable. And Flomage 
* 3 Auns 
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* 


ce. (a) But where one makes a Leaſe V. 6a) 4 Rep. 
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Of Warranty, © 
Aunceſtrel, Exchange, and Partition imply Ml | 
a Warranty, but the Aſſignee ſhall na Mon 


vouch by Force of theſe Warranties; but in as 


Caſes are a good Bar in Formedon; as the 


may plead the Warranty, and other Aﬀet 


Co. L. 386. 
a. 


caſe of an Exchange, Partition and Fee. m 
ment by Dedi, he ſhall rebut, bt the 4 
nee of Tent by Humage Aunceſtrel, ſpil 
neither vouch nor rebut the Lord, for the A. 
vantage given to the Ten t in reſpett of the lag 
Continuance of the Tenure can't be tranqemi 
to any Stranger. 

Warranty in Law and Aſſets in foms 


Tew't may plead that the Anceſtor exchang( 
the Land demanded with the Ten't for oth 
Land which defcended to the Demandant 
whereunto he hath entered and agreed; of 
it he hath not entered and agreed, then he 


deſcended, But if Ten't T. make a Gift i 
I. or a Leaſe L. rendring Rent, and die, the 


Rev'n and Rent ſhall not bar the Iſſue in 23 © 
Formedon, becaule the Defign of the um bin 
don is to defeat the Rev'n and Rent; zu. 
non poteſt adduci exceprio ejuſdem rei, ciju ile 
titur Diſfolutio, but the Warranty in Li 
with other Afﬀets is a good Bar. S Wh 
Warranty in Law binds the Heirs of hal | 
that made it, but Warranty in Deed da fee. 
not unleſs they be named. Pat 
An exprels Warranty can't be crezted bMtic 
Will, becauſe a Man can't bind his Hensel 
warrant, any more than he can bind of 
Heirs to pay Money, unlets he be bout vie 
himſelf; but a Warranty in Law may bre. 
Will, as when. one deviſes Land for J. «Mr 


un T. rendring Rent. 


Wit 


Of Warranty. ' 491 
pl Warranty in Law in ſome Caſes extends 
only to Execution in Value of ſpecial Land; 
25 in caſe of Exchange and Partition, and it 
may be created without Deed, bur expreſs 
Warranty cannot. 5 
An expreſs Warranty extends neither to 
the Heirs nor Aſſigns of the Feeftce, unleſs 
they be named; bur if B. be inteoft'd with 
Warranty to him, his Heirs and Aſſigns, 
ard infecff C. and his Heirs, and C. die, the 
Heir of C. ſhall vouch as Aſſignee to B. So 
if B. and C., be infect'd with Warranty to 
them, their Heirs, aud Aﬀgne, and they 
both die, and the Heir of the ſurvivor in- 
fectf D. he thall vouch as Aﬀignee 0 B. and 
C. for the u hole Eſtate to which the Warranty 
* annex'd is lanſully conveyed to him, and 
Aſlignees of Heirs, and Aſſignees of Al- 
ſignees, and Heirs, of Aſſignees are compre- 
hended under the Word Aſſignees. | 
The Father is infeoff'd with Warranty to 
him and his Heirs, and infeofts his eldeſt 
Son with Warranty, and dies, the Law gives 
the Son Advantage of the Warranty made 
to the Father, becaufe that made to him by 
the Father is extin& by Act of Law. 
But Covenants rea! often go to an Aſ- 385. 
col fionce, tho' he be not named; as where a | 
pacener on Partition covenants to acquit 
Vo the or her of a Suit iſſuing out of the Land; 
oor when a Parton covenints with the Lord 
holy of the Manor of A. to celebrate divine Ser- 
u vice in a Chapel, Parcel of the ſaid Manor, 
vcekly for the Uſe of the Lord and his 
a Servants; for theſe Covenants are in a Man- 
ner appurtenam to the Land. But if ſuch 
| Covenant 


492 3 
Covenant hid been with a Stranger, tþ 


but the Leſſee may pray in Aid of the It 


—— 22 22 the Fointenants make 4 Partition by du 


as Vide ſupra their divided 


T5 +- 


Of Warranty. 


Aſſignee thould not have an Action of Cy. 
venant, for the Covenant can't be anner{ 
to the Manor, becauſe the Covenantee wy 
not ſeis'd of it. 

The Aſſignee of Part of the Land full 
vouch as Aſſignee, but an Aſſignce of Put 
of the State, as Leſſee or Donee, ſhall na; 


ſor, and the Leſſee of Donee may vouch the 
Leſſor or Donor, Cc. but if on ſuch Leak 
or Gift the Rem'r in Fee be limited ore, 
the Lefſce or Donce may vouch as Aſſigne, 

If one make a joint Feoffment with Warrany 


ent, the + ſhall not be bound to harr 
Eſtate, Three are jointly in 
feoft'd with Warranty to them and the 
Heirs, and one releaſes to the other tug 
they ſhall vouch; but if he had releasd u 
one alone he had extinguiſhed the Warrany Ml nc 
for a 3d Part, for as to that, the Releaſte nn 
in by the Releaſe, not by the Feoffment. VM nec 
two be inſeoff d with Warranty to them, ibu fin 
Heirs and Aſſigns, and one of them make on 
Feoffment, the (a) Feoffee ſhall not vouch wh 
but the other ſhall (b) vouch for a Moien: of 
ſo c) if one of the Feofſees had releas d ty | 
the Feoffor, the other ſhall vouch for i Le. 
Moiety, for he ſhall not Joſe his Warranty Li 
by the Act of his Companion; and if iber | 
be two Feoffors with Warranty, and de ſhi 
Feoffee releaſe to one of em, yet lee (hull 


vouch the other for a Moiety. bis 


Fecoffee with Warranty to him, his Heu re 
and Aſgns, makes a Gift T, Remer 5 Fee, i v0 
; Py voller 


N 1 


Of Warranty. 
Jonee makes a Feoffment, his Feoffee ſhall 
ot rouch as Aſſignee, becauſe he comes not 
n- Privity of Eſtate, bat by Diſcontinuance, 
which is always by Wrong; but he my 
ouch his ** and his Feoffor may vouc 
as Aſſignee. But ſuch a Feoffee may rebut, 
nd ſo may any Ten t that claims under the 


Right or Wrong. But he that claims above 
he Warranty ſhall not rebut; as i two Bre- 
hren be infeoff d with Warranty to the El- 


der and his Heirs, who dies without Iſſue, 
«thc Younger, tho he be Heir to him, (hall 
neither vouch nor rebut, for he claims not 
under his Brother but by the Survivor. 


Donee with Warranty to him, his Heirs, 
and Aſſigns, makes a Feoffment, and dies 
without Iſſue, the Warranty is extinct, be- 
cauſe the Eſtate to which it was annex d is 
ſpent. But if he had made ſuch a Feoff- 
ment before the Statute of Donis, the War- 
ranty had remain'd, for then both the Do- 
bee and his Feoffee had a Fee-ſimple ; but 
8 ſince the Statute, an Eſtate J. is look d up- 
on as a particular Eſtate, and the Donor, 
v who was adjudg d to have but a Poſſibility 
ol Reverter, has now a Rev'n. 

0 Warranty enlarges not an Eſtate; as if 
18 Leffor releaſe to Leſſee L. and warrant the 
Lind to him and his Heirs. Ae 
re Aſſignee by Parol, before 29 Car. 2. 3. 
i: WY ſhould vouch as Aſſignee, 

. is infeoff d with Warranty to him and 
bis Heirs, and Afligns, and infcoffs A. who 
ü rinſcoffs B. B. or his Aſſigis {hall never 
vouch, for B. can't be his own Allignee. 


Warranty, whether he come to the Land by 


War- 


4 


404 
386. 


387. 


cout Iſſue, the younger Brother might enter 


to him that made it. 


388. 


with Aﬀets, did erer bind the Heir, C Wh 


one and his Heirs, for the Lite of 7.5. 


Chattel, tho it be granted to one, and his 


Of Warranty. 

Warranty never goes with Burgh E. d 
Gavelkind Land to the ſpecial Heir, nor t 
can it deſcerd to one of the Half Blood; . 
and neither collateral Warranty, nor linei 1 


unleſs it deſcended on him. 

It two make a Feoffment with Warmn. n 
ty, and one die, the Survivor ſhall not ben 
vouch d alone, but the Heir of him that h WM tc 


dead alſo; but if a joint Obligation. lx 2 


made by two, and one die, the Action if: 
ſhall be brought againſt the Survivor onh. 

If there were two Brothers by diver 
Venters, and the elder had releas'd with 
Warranty to the Uncle's Diſs'or, (before x 
& 5 Anne 16.) and died without Iſſoe, the 
Uncle was barr'd ; but if he had died with 


as Heir to the Uncle, for the Warranty 
ſhall not bar him, becauſe he is not Har 


Feit T. makes a Leaſe L. Rem'r in Fe, 
a collateral Anceſtor confirms the Eſtate d 
Leſſee, and binds himſelf and his Heirs to 
Warranty for Term of L:ffce's Life, this 
barr'd the Entail for Term of Life of Left 
only. For a Warranty may deſcerd to 
one's Heirs for Term ot another's Lite ot 
ly; as Land or Annuity may be granted to 


which is no Inheritance, but only a Free 
hold deſcendible. But a Leaſe Y. or oilet 


Heirs, ſhall go to his Extcurore. 
2 5 Tie 


_ Of Tharranty. 
the Defeating of the Eſtate to which 
me Warranty is annex'd, defeats the War- 
ranty alſo; as if the Diſcontinuee of Ten't 
I. were diſſeis d, and a collateral Anceſtor 
hid releas'd with Warranty to the Diſs or, 
this barr'd the Iffue ; but if the Diſconti- 
nuee kad entered on the Diſs'or, the Bar was 


to the Diſcontinuee's Feoftee on Condition, 
and the Diſcontinuee after had enter'd for 
a Breach, the Iffue might recover. 

Warranty may be a Bar to the Heir, tho 


if a Leaſe L. were made to A. Remer to 
his next Heir, and A. had been diſſeis' d, 


was barr'd before 4 & 5 Anne 16. tho the 


at the fame Time. | | | 

But a Warranty ſhall never. bar a Right 
which commences after it is made; therefore 
if 4. make a Feoffment with Warranty, and 
then purchaſe the Seigniory, and the Feoftce 
cee, the Warranty ſhall not bar A. of his 
Writ of Cefſavic. Nor that Warranty ever 
bar an Eſtate in Poſſeſſion, Rev'n, or Rem, 
that is not deveſted, diſplac'd or turn'd to 
2 Right before, or at the Time when the 
Warranty was made. Therefore, if the Fa- 
ther be Ten't of Land, and his Son have a 


make a Feoffment with Warranty, this ne- 
ver bur'd the Son of the Rent. And tho 
the Son be diff:1s'd after the Warranty, and 
then the Warranty deſcend, yet he is not 
bound by it, becauſe he was in * 

| 55 when 


remov'd. So if ſuch a Releaſe were made 


it deſcend to him before the Right. And 


and had releas d with Warranty, the Heir 


Warranty fell, and the Rem'r came in Ee 


Rent or Common out of it, and the Father 
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496 Of Harranty. 

| when it was made. So if an Anceſtor had 
releas'd to my Ten't L. in Poſſeſſion with 
Warranty, this never barrd my Rev'n & 
Rem'r. And if a Woman Grantee: of z 
Rent had married the Ten't, and a Stran- 
ger had releas d to the Ten't with Warn 
ty, he never could have Benefit thereof as y 
the Rent, for the Wife's Eſtate therein na m 
diſplac d when the Warranty was made; and i 
the Wife or her Heir afterward bring an Atl 
for the Rent, it muſt be grounded on ſome Al 

done after the Warranty was made. 

389. But if Ten't T. of Rent diſſeiſe the Ten 
of the Land, and make a Feoffment with 
Warranty; or if Ten't of the Land mam 
the Grantee of Rent, and make a Feoffinent 
with Warranty; in both theſe Caſes the 
Feoffee ſhall vouch as of Land diſcharg d d 
the Rent, for the Warranty extends to al 
Things iſſuing out of the Land, and fecurs 
it in {ſuch Plight, as it was in the Feoffor a 
the Time of the Feoffment made; but ib 
much as the Rent is a Thing that lies nd 
in Diſcontinuance, the Iſſue or Wiſe my 
diſtrain for it, and avoid the Warranty; 
for it is in their Election whether they wil 
look on themſelves as in Poſſeſſion or not. 

Warranty ſhall not bar meer Titles, asf 
Force of a Condition, Aſſent to a Ravilhs, 
Exchange, Cc. nor Title of Dower, td 
theſe remain in their original Eflence, nb 

Co. L 365.can't be diſplac'd ; yer it ſeems that thi 

b. Woman can't be barred of Dower by a Marti 

-ty, yet the Tent in Writ of Dower may vu 

the Feoſfor, &c. | 


ly 


L 1 oo kf 8 
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Of Warranty. 457% il 
In Actions which Leſſee T. may have, a —_ 


id 
b WV arcanty can't be pleaded in Bar; but in 
o Whole Actions when the Freehold or Inheri- 


ance come in Queſtion, the Warranty may 
pleaded. And Damages may be recover- 

| by Force of a Warramy, if a Leaſe T. Ho. 4. 
ly be evicted from him to nhom it was ; 


rade. e : 

Ten't T. infeoffs his Uncle, the Uncle 
iakes a Feoffinent with Warranty, and 
kes bick a State in Fee, and makes a 2d 
.offincnt without Warranty, and dies, the 
ue is not barrd; for the Warranty was 
xtin&t by his taking back a State in Fee; 
ut if he had only taken a State T, or L.it 
d only been tuſpended during the parti- 
lar Eſtate ; but in the f(t Caſe it is ex- 
net, becaute no Man can warrant Land to 
umſelt. TE, | 
A Man can never vouch as Aſſignee to 
imlelt, and regularly a Man cant vouch 390. 
imſelk as Aſſignee of another. But if 
offce with Warranty to him and his 
leirs, infeoff his eldeſt Son with Warranty, 
d die, it is ſaid that the eldeſt Son ſhall 
ouch himſelf, and his younger Brother 
10g Heir of Burgh Eng. Land, becauſe 
ie Warranty betwist him and the Father 


a determined by Act of Law, and it ſeems Vide ſupra 
wife that in that Caſe he may (a) vouch 2% . | 
e Father's Feoffor. If a Feoffee with 69. © 


arranty to himſelf, his Heirs, and Aſ- 1778 


gns, reinfeoff the Feoftor and a Stranger, 
the Feoffor and his Wife, the Warranty 
mains; for tho the Fee- ſample of the War- 
nty and of the Eſtate warranted meet in the 
ſame 


2 8 
F 
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Of Warranty.” 
' fame Perſon, yet another is jointly ſeird wh 
him, who would be Srejediced if 1 üer, 
ty ſhouid be eæxtinct; or if two mike a Feof. 
ment with Warranty to the Feoftce, his 
Heirs, and Aſſigns, and the Pcoffee fein- 
feoft one of them, the Warranty remaing, 
for the other Feoffor may frill warrant th 
Lands to him that was his Companion, as will 
as to the firſt Feoffee. 

A Man infectfs a Woman with Warran: 
ty, they marry and are impleaded, he make 
Default, the being received ſhall vouch the 
Husband, tho' the Warranty were then in 
Suſpence. A Woman infeofts a Man with 
Warranty, they marry and are tmpleaded, 
be ſhall vouch himſelf and her. 

Infant in Ventre ſa mere may be vouchd, 
if God give hin Birth, if not, ſuch a out 
Heir, but the Infant can't be vouch'd alone, 
tor Proceſs ſhall be prelently awarded, 

Ten't T. makes 2 Feoffinent with War- 

ranty, and diffeties the Feoffee, and dis 

ſeis d, leaving Aſſets, it is ſaid that this 
ſuſpended Warranty and Aſſets prevent ile 
— and ſo every one's Right ſhall be 
zv'd. | 

If after the Releaſe with Warrarty, the 
Perfon that made it be attainted, or gain a 
Releaſe of all Covenants, Demand:, or Wat- 
ranties, the Iſſue is not barr d, becaule tht 

Warranty deſcends not to him. 

Vide ſupra The Forfeiture on an Indictment of Felo- 

172. ny, ſhall relate to the Day on which it 
was committed, but on an Appeal to th: 
Judgment only. 


Ft 


The 


Of Warranty. , 
The Defendant waging Battle in au Ap- 
pen of Death, was flain, and Judgment 
was given that he ſhould be hang'd, that 
the Lord might have his Writ of Escheat, 


499 


qtia fuſpenſus per Collum, Cc. And in (4) (a) Contra, 


Fire joine have been attainted after their 


Dench by Preſentment, &'c, A Man is ſaid 


to be convict by Verdict, Confeſſion, or 
Recreincy, but he is not attainted before 
judgment. A Felon convict forferts his 
Goods and Chattels, &'c. but his Lands are 
pot forteited, nor is his Blood corrupted 
betete Attainder. | 7 

It ine Party arraign'd for Felony ſtand 
Mute, he thall be adjudgcd to pain Fort & 
Dire, but ſhall not be attainted; but if 
oe arraign'd for High Treaſon ſtand Mute, 
he hall have ſuch Judgment as if he were 
convict by Verdict. RE 

Felony ex vi Termini ſgniſicat quodlibet 
cinen Felleo ænimo Perpet rats; Feloned 
can be expreſs d by no other Word; anct- 
ently Pardon of all Felonies extended 10 
High Tre:ſon, but the Law is otherwiſe 
now ; but all Petty Treaſons, Murders, Cc. 
are pardoned thereby; a Man foiteits all 
his Lands in Fee, and Goods and Chattels 
for ſuch Felomes, for which he ſhall have 
Judgment to be hang'd, but he ſhall forfeit 
his Goods and (Chattels only for Felony by 
Chance: Medley, ſe Defendends, ot Petit Lar- 
ceny. 

Piracy, tho' it be Felony, was only pu- 
niſhable by Civit Law, before 28 H. 8 15. 
and an Attainder thereof by Courte of the 
Civil Law does not corrupt the Blood, but 

an 


Ha. P. C. 
Ss 


391. 
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392. 


393. 


divers Eſtates; as if a Diſs or inſeoff Hut 


Of Warranty. 
an Attainder by Force of that Statute doe, 
A Pardon of all Felonies does not diſchug 
Piracy, becaule it was a Felony where 
the Common Law took no Conulance, and 
the ſaid Statute did not alter the Offeuce, 
but only ordained a new Way of Trill, 
and a new Puniſhment. 51-9 

Attainder of Herely or Premunire col. 
rupt not the Blood, yet Premunire forkeits 
Lands in Fee ſimple, but Hereſy does nct; 
where a Statute prohibits a Crime, ſub fu. 
feiture de corpore & de avoier, or ſub ful 
faltura omnium, que in poteſtate ſua bins, 
or under Pain of being at K. s Will, Boch, 
Lands, and Goods, this extends not to Los 
of Life or Member; but if the Words ar 
Subeat julicium Vita & Membrorum, \uch 
Judgment ſhall be given as in Caſe of Fels 
ny, and the Blood ſhall be corrupred. 

How far the Iſſue of one attainted (hull 
inherit, Fide ſupra 12. 

It Ten'c I. be attainted for Felony, he fa: 
feits the Land for his own Life only; but i 
he be attainted for Treaſon, he forfeits the 
whole Inheritance by 33 H. 8. 20. If th 
Iſſue in T. be — and then the Fr 
ther die, he can't enter tho' he be pardoned, 
becauſe his Blood 1s corrupted. | 

A Seigntory is granted with Warranty, 
the Tenancy eſcheats, the Warranty is er. 
tin, becauſe the Seigniory to which it un 


 annex'd is determined. 


There can be but one Recompence in 
Value on the Warranty, but there miy be 
ſeveral Recoveries in Value, in reſpect c 


bin 


Of Warranty. 
band and Wiſe for L. and the Heirs of the 
Husband who aliens in Fee with Warran- 
y, the Alienee ſhall recover in Value both 
in ci in vita by the Wife, and in Entry 
Ir Diſs'in by Diſs'ee. So if one ſeis d of 
Rent releaſe to Ter-tenant, and warrant the 
and to him and his Heirs, he ſhall recover 
in Value, both as to the Rent and Land; 
but for one and the ſame Eſtate he ſhall re- 
over in Value but once. . 

If lineal Warranty and Aſſets deſcend to 


& 

i the Iſſue, and he alien the Aſſets, and die, 
„ is Iſſue ſhall not be barr'd; but if he 
* brought a Formedon, and been barr d by 
be Warranty and Aﬀets, his Iſſue ſhall be 
rr d, tho the Aſſets be aliened afterwards, 


or a Formedon is a Writ of the higheſt kind 
ent T. can have. | 


Abatement. Sce Pleading. 
Abator 102. | 
Abbat. Scc Corporation. 
Abettors. See Appeal. 


Abeyance. 


Frechold cannot be in Abeyance but by the 
Act of God; as the Dea h of a Parlon, « 
Ten't fur autre Vie. (2,435) An Intail may 
be in Abeyance by the Attainder of the 
FTen't, (440) or Grant of his whole Eſtate, 425. of 
Releaſe, Sr. 440) A Fee is in Abeyance by a Grant 
to a Parſon, or Limita ion of a Remainder to the Hein 
of one after another's Death. 435, 482. 

A Fce in perpetual Abeyance may be charg d of 
aliened, but where it may come in Eſe every Hour, 
cannot be charged while it is in Abeyance, (437) Je 
it may be gain'd by the wrongful Act of a Stranger 


350. 
Abjuration 202, 


Acceptance. | | 

Acceptance of Rent, Sc. by one who has a Title to 
deveſt the Eſtate on which it is reſerv'd, (450) m 
wake good a voidable Eſtate, but not a void one. 5% 
See Eſcheat and Conditions. C. R. J. 
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We INDEX 
| 5 ; 
| Acceſſory. 
Acreſſorium ſequitur non cucit ſuum Principale. 23. 
There arc no Acceſſories in Treſpaſs or Treaſon. 
102. 


Accompt. i 

An Action of Aceompt lies for and againſt Jointe- 
ants, Sec. (283) and Executors by Force of the Sta- 
v'e, bur not at Common Law; (136, 137) Is not bar- 
ed by a Releaſe of Duties, (388) Has no Capias aga inſt 
uardian, (149) See Bailiff. | 

Acqrittal in wbat Caſes, &c. 152. 

Acquittance 300, 476. See Condition C. 

| Act en defin'd 381. ND 
An Action may be falſe or feigned; (460) It lies not 
#ia timet except in ſpecial Caſes: (152) The Nature 
f ir cannot be chang'd by the Plaintiff's own AQ, 
zo :) Where Part is determined dy the A& of God, 
ind the like Action lies for the Reſidue, and the 
3round ſtill continues, if it were well commenced, 
t ſhall proceed, (382) An A &ion of an higher Nature 
ay be brought by one barr'd in an Inferior, (331). 
Vhatever the Nature of the firſt A&ion is, a Writ of 
:ror, c. grounded thereon is of the ſame, 212. 
A Choſe in Action is deſtroyed by the Deſtruction of 
he Deed, by the Party, or a Stranger, (409) yet it 
an't be eransferr'd, (177, 355) but the Deed which 
reates it may, 321. "He 
In tranſitory Actions the Place is not traverſable 
ithout ſome ſpecial local Cauſe of Juſtification, 379» 

Aimeaſurements of Dower, 57, 
Admiſſion. Sec Adtouſon. C. 


Advowwſon. 
(4 | es A. 5 
') BR -{44o-atio Medietatis and Medietas Advocationis, bow 


iftcreat, 26. 
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dit; (26) and will not ſuffer Guardian in Soeage tg 


for the preſent Avoidance is not meerly a Choſe in 
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D. I N DB 
An Adyowſaon is more a Thing of Truſt than proßt, 
there fore the Common Law gave no Dam's in 9. In 


reſent: (26, 140) Will have the Eſplees in a Write 
Rich: laid in the Incumbent; (26) gives K. Right u 


- preſent to a Church, not filled by his Ten't by E / 


Service, or a Biſhop, 142. 


The Lord may gain an Advowſan purchaſed by hy 
Villain by claiming it at the Church, or by preſent 


AQtion, tho' it can be no more transferred than i 
it were, 176, 362. 
C. 


A Preſentation may be with or without Writing, 
(177) but if it be for Gain it is void, by 33 El. 6. 1j 
178. Sce King. | 

Inſtitution and Admiſſion, in their ſtrict Senſe, ar 
different; (439) Inſtitution fills the Church again the 
Subjekt, bur Induction only againſt K. (439) and Pie 
narty ſhall be tried by the Spiritual Law, but Voidanet 
by the Common' Law, 439, 440. 

D 


The rightful Patron's Preſentee coming in, hangen, 
a Ouare Impedit between Strangers, "ſhall never be re 
moved, (440) and at Law (445) an Incumbent coming 
in by Uſurpation on any Subject whatever, not having 
brought a Quare Impedit before, was unremoveable 
and the Patron being a meer Stranger to the Uſurpet 
(333, 339) put to his Writ of Right: (328, 439) b. Jaim 
by W. z. an Incumbent, named in a Quare Impedit ue N 
ed within fix Months after a Plenarty, may be rem, 4 D 
ved, (439) and by 7 Anne, any Patron may have 'tter 
Quare In pedit notwithſtanding an Uſurpation, 444- 

For Preſentments by Parceners, (272) &c. Seton, 
Fointenants B. For other Matters ſec Appendants avg An / 
Aſſets. | 


Age. Sec Infants and Nonage. rat, a 
| | Agree nenen mi 


I 
dr his 


| $;. INDEX. 
| Agreement. N | 

A voidable Purchaſe by an Infant, Ideot, &c. may 
be made good by their, or their Heirs Agreement, af- 
ter their Diſabilities removed, 3. 

An Agreement to a Diſſeiſin to one's Uſe, (266, 15) 
or to a Tender on one's Behalf in Performance of a 
Condition, (291) or to a Claim in Avoidance of 4 
ine within the five Years, or to an Entry on a Ba- 
ard in the Baſtard's Life, is equivalent to a Command 
precedent, (335) yet a Leſſor, by agreeing to a Diſſei- 
n of the Leſſee, ſhall not reveſt his Reverſion, (266) 
nor ſhall one to whoſe Uſe a Diſſeiſin is done, by his 
Agreement deveſt an Uſe before ſuch Agreement ſet- 
led for good Conſideration in a third Perſon, 363, 
„ 3 ; 
6 No Agreement to another's Grant makes good & 
lauſe in it which was meerly void, 229. 

| | Aid. 2 

No one who has an abſolute Fee, except a Dean, 
eing eollative by K. ſhall have Aid of another to aſſiſt 
im to plead, (437) yet one Parcener after Partiti- 
on ſhall have Aid of another to recover pro rata, &c. 
61, 262. | 

Aid pur Fair Fitz, Chivalier, &c. 142, 162. 
Alien. | 
An Alien is one born out of K.'s Ligeance, (194) 

ho neither can inherit, nor have an Heir, (11) nor 
laim Dower (49) in common Caſes, (46) nor give 
e Wife a Tiile of Dower, (44) | | 

A Denizen ſtrictly taken is one privileged by K.'s 
etters Patents, (194) who may purchaſe Lands which 
ay be inherited by his Hue: born after his Denizg- 
on, but not by thoſe born before, 2, 11. 

An Alien Enemy is diſabled to ſue any Action, (195, 
47) but an Alien Amy may ſue any AGiion in autre 
rut, and any perſonal Action in his own, (293) bur 
an make no Purchaſe but of a Leaſe V. of a Houſe 
r his Habitation, 2. 
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Subjedt, but InduRtion only again? K. (439) and Pe 
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An Adyowſon is more a Thing of Truſt than proßt, 
therefore the Common Law gave no Dam's in Q. [ny 
dit; (26) and will not ſuffer Guardian in Socage tg 
preſent: (26, 140) Will have the Eſplees in a Weite 
Righ: laid in the Incumbent; (26) gives K. Right u 
preſent to a Church, not filled by his Ten't by Rt. 
Service, or a Biſhop, 142. 


The Lord may gain an Advowſan purchaſed by i 
Villain by claiming it at the Chureb, or by preſenting 
for the preſent Avoidance is not meerly a Choſe i 
Action, tho' it can be no more transferred than i 
it were, 176, 362. 5 


A Preſentation may be with or without Writing, 
(177) but if it be for Gain it is void, by 33 El. 6. 1 
178. Sce King. EX : 

Inſtitution and Admiſſion, in their ſtrict Senſe, an 
different; (439) Inſtitution fills the Church againk th 


narty ſhall be tried by the Spiritual Law, but Voidan 
by the Common' Law, 439, 440. 
D 


The rightful Patron's Preſentee coming in, hangin 

a Ouare Impedit between Strangers, "ſhall never be 
moved, (440) and at Law (445) an Incumbent coming 
in by Uſurpation on any Subject Whatever, not han 
brought a Quare Impedit before, was unremoveabl 
and the Patron being a meer Stranger to the Uſurps 
(333, 339) put to his Writ of Right: (328, 439) | 
y N. 2. an Incumbent, named in a Qrare Impedit tl 
ed within fix Months after a Plenarty, may be ren 
ved, (439) and by 7 Anne, any Patron may hare 
Quare In pedit notwithſtanding an Uſurpation, 444 
For Preſentments by Parceners, (272) &. 
Fointenants B. For other Matters ſec Appendants u 
Aſſets. : | 


Age. See Infants and Nonage. 


z Agree 6 


f 


. IN DE X 
| | Agreement. | 7 N 
A voidable Purchaſe by an Infant, Ideot, Oc. my 
de made good by their, or their Heirs Agreement, af- 
er their Diſabilities removed, 3. Shy | 

An Agreement to a Diſſeiſin to one's Uſe, (266, 15) 
or to a Tender on one's Behalf in Performance of a 
ondition, (291) or to a Claim in Avoidance of a 
ine within the five Years, or to an Entry on a Ba- 
dard in the Baſtard's Life, is equivalent to a Command 
recedent, (335) yet a Leſſor, by agreeing to a Diſſei- 
in of the Leſſee, ſhall not reveſt his Reverſion, (266) 
or ſhall one to whoſe Uſe a Diſſeiſin is done, by his 
greement deveſt an Uſe before ſuch Agreement ſet- 
ed for good Conſideration in a third Perſon, 363, 
* | 

No Agreement to another's Grant makes good a 
lauſe in it which was meerly void, 229. 

6 1 

No one who has an abſolute Fee, except a Dean, 
ing collative by K. ſhall have Aid of another to aſſiſt 
im to plead, (437) yet one Parcener after Partiti- 

ſhall have Aid of another to recover pro rata, &c. 
61, 262. 

Aid pur Fair Fitz Chivalier, &c. 142, 162. 

Alien, | 

An Alien is one born out of K.'s Ligeance, (194) 
ho neither can inherit, nor have an Heir, (11) nor 
aim Dower (49) in common Caſes, (46) nor give 
e Wife a Tiile of Dower, (44) = | 
A Denizen ſtricly taken is one privileged by K.'s 
ters Patents, (194) who may purchaſe Lands which 
y be inherited by his Iſſue born after his Denizg- 
dn, but not by thoſe born before, 2,11 
An Alien Enemy is diſabled to ſue any Action, ( 195, 
) but an Alien Amy may ſue any Adtion in autre 
ut, and any perſonal Action in his own, (293) bur 


make no Purchaſe but of a Leaſe Y. 6f a Houſe 
bis Habitation, 2, = 


vet. v 


Aliens- 


We I N-DEM © 
; Alienation. 
Since the Statute of Shia Emptores, an Alienation 
Part of a Tenancy to hold of the Lord is good, ax 


| the Feoffee ſhall hold pro Particula, 62, 63. 


The ſame Alienation cannot transfer a Fee t9 
Alience, and ar the ſame Time by Force of any ly 
mitation velt an Eſtate in another, 483. 
A Leſſee may te reſtrain'd by Condition from! 
ening, but a Feoffee at this Day cannot be ſo 
ſtrain'd, or ſubje & to a Fine for it, except by Fon 
of a Cuſtom, 463) or Reſervacion by K. 312,; 
Fee B, D. . : ; _ 
5 Anmercement. | | 
The Amercement of the Plaintiff is pro falſe clangy 
as where he is barr'd or nonſuited, or the VWri: abu 
y his Default; the Amercement of rhe Defendant 
or his Delay, and coyſequently is ſav'd by a Pan 
of the Delay, 191. „ 
It ought to be affeer'd by one's Equals; does not i 
2 to Impriſonment; cannot be impos'd on K. C. 
nfant, 191. | 
The Iſſues of a Juror charge the Land from 
Time of the Return, but an Amercement for a N 
ſuit only from the Time it is aſſeſs d, 157. 
Ance ſtor. Sec Heir and Purchaſe. 
Annuity, | 
An Annuity is a ycarly Payment charging the 
ſon only, which 1s created by Implication of Lay 
an expreſs Grant of Rent, (216, 222) and conii 
after the Land, out of which the Rent is granteg 
eviſted, or the Eftate charged with the Rent de 
min'd without any Default in the Grantee, (4 
bur it ſhall not ariſe on a Reſervation of Reat, d 
Grant of Rent by Deed, which might have K 
ranted by Parol, (216) nor on the hare Grant 
Piſtreſ (222) neither does it continue after the v 
fideration for which it was granted is ceaſed, 299% 
A Writ of Annuity lies not for the Arrears 4 


J 


The I N D E X. 
362) nor againſt the Grantor's Heir, unleſs he be 
„med; (216) nor againſt any Heir by Preſeription, 
57) nor ſeverally againſt each Grantor for an Annui- 
y granted by two, unleſs the Word Utrumg; were in 


C Grant, 216. 
Appeal, 


In ſome Caſes an Appeal lies for a Woman whe 
n't have Dower, (50) On an Outlawry it cauſes 4 
\feiture from the Time of the Judgment only, (20, 
98) Upon a Nonſuit it intitles not the Defendant to 
amages againſt the Abettors, (213) It may be brought 
fore the Conſtable and Marſhal for Death out 

e Realm, 120. Sce Releaſes IL. | 
Appearance 205. 


| Atfendants. VE 
Appendants are by Preſcription only ; Appurte- 
nts may be created by Grant, (180) The Principal 
if be a Thing of perpetual Subliſtence, (381) and 
ree with the Appendant in its Nature, 180, 181. 
t if one of them be cor poreal, the other muſt be 
orporeal (180) An Advowſon appendant to a Ma- 
cannot be annexed to a Part thereof without 
ed. (277) Royal Franchiſes reunited to the Crown 
e back again by a Regrant in tam amplis, Mc. 180. 
The Appendant paſfes by the Grant or Diſſeiſin of 
Principal, (180, 422, 408) and a Diſſeiſin may 
the Common Appendant before he re- enters into 
Land; but he may preſent to a Chureb, if his En- 
de not taken away, (183) yet after his Entry is 
en away he cannot recontinue, or be ating. ro 
Appendant without tha Principal, (408, 445) 
a Remitrer to, or Recontinuance of the Princi- 
recontinues the Appendant, howſoever they were 
red before, 445, 463, 464. See Acceſſory. 
Apportionment. See Rent and Common, 
Conditions B. 155 | 
Archdeaconry 145. 
Arraignment 331 . : 
Aſembly unlawful 345. | 
Z 3 fſets 
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_ Aſſets. | 
Aſſets that ſhall bar the Iſſue in Formedon muſt be 
of an Eſtate in Fee, not a bare Right or Uſe, and de. 
ſcend from the fame Anceſtor, and of equal Value, 
(479) An Advowſon is Aſſets, and may be exterided 
at the Rate of one Shilling for each Mark of the 
yearly Value of the Living, (479) 


If the Ten't loſe in Formedon, and after Aﬀets de. 
ſcend, he ſhall recover the Aſſets, and not the Lud but 
intail'd, 468. Sce Warrant D, H. c 8 
| The Profits of Land deviſed to be ſold are Af, 
10, 326. 2 
| oh Aſſigns. = AL 
The Law will not make Aſſigns by ConſtrutionM =: 
where there may be Aſſigns in Deed, 297. For other ha 
Matters, ſee Covenant, Warranty G. rant 
” ] | Aſſiſe. 8 on: 
The Word Aſſiſe has ſeveral Significations; (30 
An Aſſiſe of Novel Diſſeiſin lies againſt the Coadju 9) 
tors as well as the Ten'r, (266, 267) An Aſſiſe for - 
Rent-Charge, or Rent-Seck, muſt name all the Te 
tenants, (230) Aſſiſe of Rent in Confinio Comitati: ii 4 
giren by Statute, 233. | we 
What Pleas are good in Bar of an Aſſiſe, 517, 
. | Atta inder. | 
A Man is convid by Verdict, but not attainted be 
fore judgment, (498) One attainted of Treaſon 6 * 
Felony 1s dead in Law, and diſabled to bring an Wi 
Action, (195) and can neither inherit nor have ul 
Heir, (11) nor be abſolutely reſtored but by Parlighf” P. 
ment; yet his Children may inherit one another, (11 A 
12) Ten't in Tail being attainted of Felony forfeit * 
the Eſtate for his own Life only, but for Treaſon f 
forfcits the whole Inheritance, (433, Joo) If Tent, 2 
within Age make a Feoffment, be attainted, and die # | 
the Iſſue is put to his Formedon, (433) If the Iſſ tax 
in Tail be attainted and pardon'd, yet can he not i an 0 
herit the Entail, (500) CE | 
In Eire ſome have been attainted after their Deu, 1 
(498) | Attaindeſf tie 
1 


he IN D E X. 
Attainder of Hereſy, Premunire, or Piraey, (by 

e Courſe of the Civil Law) corrupt not the Blood, 
1 * c Aitaint. 

No Attaint lies of an Inqueſt of Office, (455) nor 
of a Verdict affirm'd by more than Twelve, (99 

It lies for K. being ſole Party in à civil Action, 
bur not againſt him, (390) oy 
See Conuſance. 

Attorney and Servant. 

Attornies are Publick or Private, ($7) At Law no 


, 


Attorney could ſue or defend for a Man without a 


Warrant of Record ſo to do, (192) but any Perſon 
hate rer may be a private Attorney, ($7) and war- 
ranted by Deed, (84, $7) to give or receive Livery of 
Seifin, (84) upon the Land, (89, 90) But ſome ſay he 
an't be authorized by Indenture unleſs he be Party, 
F.... 1 
if he purſue not his whole Power, his Acts are to- 
lly void, (89, 345, 346) yet if he perform the Sub- 
lance, the Law regarded not Form, (87) and if he ex- 
eed his Authority, his Act is only ſo far void, (346) 


Claim within View by a Servant commanded by 
a Maſter, being in Health, and at large, to claim 
pon the Land, is void notwithſtanding any Fear in 
he Servant, (345, 346) | | 

What one does merely as Attorney to another, ſhall 

dot prejudice his own Intereſt, (88, 89) 
| Attornment. 

Attornment is an Agreement to a Grant (409) which 
nuſt be had in the Life of the Grantor and Grantee, 
409) but may be made by the Heir after the Death 
ff the Ten't who ought to have attorn'd, (416) 
nd may be either expreſs or implied; as by Accep- 
ance of the Deed, where he who ought to atiorn was 
arty to the Grant, (413, 414, 417) or by Payment of 

ent after Notice of the Grant, (409) Alſo it may be 
applied by what is Tantamount; as by Re-entry of a 

1 2 3 Leſſce 


ve yances operating by Way of Uſe, if the Granig 


Lord Paramount upon an Eſcheat to him from thy 


——— Qld4l. ô,ö 
N . * 
* 


Grant made by Way of Remainder, when there 


ment, is good, (404) An Attornment by one Jointet 


| Oaght to have attorn d, (412, 413, 416, 417, 48 


The INDE X. 
Leffee on the Feoffee of his Leſſor who had ouſtes 
kim, &c. (418, 419) S: 9 


It was never required where there was a Privity 
before between the Grantee and him who ought 1 
have attorn'd, (417, 418) or where the Grantor hin- 
ſelf had the Eftate in reſpe& whereof the Attornmen 
was 1quired, (49) or in Deviſes, Extents, or Cops 


himſelf had no Need of it, (420, 421) Neither wy 
there any Want of it in a Fine, but only to give a pn 
vi:y to diftrein, {417) And this the Law gave tot 


Conuſce before or af.cr Attornment, (4:0) But i 
was neceflary in all Grants (409) by Subjects (419 
of Services, (except thoſe of Tenants or Copyhi 
ders) (406) Reverllons, (411) Remainders (40d) x 
Rents, 407, 408. Sce Diſſcipn A. ; 
' C. 

It might be countermanded by enlarging the Eftut 
of the Terten't, or marrying a Husband ſtranger i 
rhe Grant, (405, 406) 4 | 

An Attornment to ſeveral Grants, (406) or to 


be no particular Eſtate, is void, (405) But an Attor 
ment to disjunctive Grant, (406) or where the Qu 
lity of the Thing granted is alter'd before the At 


is good for all, (411,-413) And an Attornment 
the Husband binds the Wife, (408) And an Atton 
ment for Part of a Grant 4ag, 419. or by Part of f 
Services, (410) is effectual for the Whole. 
And the Thing granted paſſes ab initio; but not 
to charge the Ten'ts in the mean Time, (411) 
„ 
To all Grants of Reverſions, Remainders, and Set 
vices, the Perſon immedia ely privy to the Grani 


Ge INDEX 
ther Ten't by Curteſy after Aſſignment, or the Aſ- 
dance, may attorn, (416) To Grants of Rent. Charges, 
he actual Freeholder ought to have attorn'd, (412, 


13.) Pe E. | 

All Perſons were compellable to attorn in a per qu 
arif, (417) And Infants being Ten'ts L. were com- 
nM c!]:ble to attorn in a guid Furis clamat, (416) But 
-rons of full Age being Ten'cs L. could not be com- 
ell'd unleſs the Grantee would allow their Privile- 
es, which would be leſt by a general Attornment, 
19, 420) And Ten't T. apres was not compellable 
any Caſe to attorn in a guid Furis clamat, (417) 
ic no Perſons whatever were compell'd to attorn to 

deſeaſible Grant, (419) | 
| Averment. 55 : 

Averment is either General or Particular, (463) 
he General is that which is uſed in the Coneluſion 
fall Affirmative Pleas except Courts, (403) The Par- 
culur is the Ayouching of any Thing in Particular, 
$63) which is not required as io what appears in the 
ecord it ſelf, (404) | 

The Demandant cannot avet his Writ on the Ten't's 
iſclaimer where no Damages can be recovered, (462) 

| Avozory. * 

Ayowry is not ſp much in the Right as Aſſiſe; 
$60) there are four Kinds of it, (361) 

Where there is Ten't at L. with Remainder over, 
be L'd ought to avow on the Ten't L. (412) Alto he 
ght to avow on his Ten't notwithſtanding he be diſ- 
led, (357, 359) and he may avow upon him, after 
has made a Feoffment over, till the Feoffor die, 
the Feoffee tender the Arrears; and if he avow on 
de Feoffee, before the Law compels him ſo to do, he 
is no Remedy to recover his Arrears, (359, 360) 
ut by 21 H 8, 19. He needs not avow on any one 
certain, yer he muſt alledge Seiſin within forty 
cars, and obſcryc all other Inci.znts; and the Ten'c 


£4 mall 


nl 


;bef 


2 
—B—ͤ————— ͥ , , “ng oem eo 


, 


be INDEX 


| thall have all Advantages except Diſelaimer, (3 WM 
359) See Feoffment and Remainder. _ _ 7 
9 Authority. | / 
An Authority concerning the Publick, (264) «Mk, \ 
coupled with an Intereſt, given to more than one, Wil 1 
mall go to the Survivor, (169, 267) but a bare pr. Nhe 
vate Authority ſhall not, unleſs it be limited to thy 
Survivor, (169, 267) neither can it be executed hy \ 
by all the Perſons authorized, (83, 267) eſpecially Vil 
if they be nam'd by their proper Names, and Nie 
Thing be to be done immediately, (169) But by Su... 
rute, if Part of Executors, who have Power io vl... 
Land, refuſe, the reſt may, 570. See Releaſe, B. bh 
The Deviſe of a Power to ſell enables one to li... 
Thing lying in Grant without Deed, (169) and to (el b 
Part at one Time, and Part at another, (470) bit... 
prevents not the Deſcent of the Thing to be 1,8.7 
(169) See Deviſe. | DH bal 
In pleading Authority, it muſt appear that the drt 
ſtance was purſued, 404. See Attorney. A 
| Ayd. See Aid. 7c 
| Bailee 141, 448. ** 
; Bailiff. | ein 
Account lies only againſt a Guardian in Socage, er 
Bailiff, or Receiver, (259) +-  - he 
A Bailiff ſhall Account for what he might have got, Wa: 
and be allowed his Expences, (253) ſo ſhall net be 


Receiver, except he be a joint Merchant, therefor 
a Bailiff ſhall not be charged as Receiver, (258) N 
| Robbery of the Goods is a Diſcharge in all Caſes, ut! 
except that of a Carrier, or Pawn-Broker, who would: i: 
not ſutfer them to be redecm'd, 141. 
| Baniſhment 202 | 
Bar. See Aſſiſe and Pleading. 
Bargain and Sale 224, 212, 335» 
| * Baron and Feme. 
„ 
A Male may conſent to Marriage at 14, a Female u 
12, (129) : 1 N 


>, ** > 4 a. 4 10 * 
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. IM DEE 
At this Day no Degrees but the Levitical make a 
Marriage unlawful, (324) = þ | 
Ar Law the Marriage of a Prieſt was voidable, of 
Monk or Nun void, (2 3s . 
Divorces of unlawful Marriages are 4 Vinculo, o- 
hers a Menſa & Thovo, (324.) 
| B. 12 
Marriage gives the Husband a Freehold in the 
vife's Land, but meerly in Privity, (446) It alſo 
ves him a Privity in reſpec of her particular E- 
ate to enlarge his own Intereſt by Releaſe, Sec. 
365, 396, 397) and Law gave him Power to diſ- 
ontinue, (See Diſcontinuance B.) But never to de- 
eat her Right to a Freehold, (256, 257, 397) or to 
bare Poſſibility; (72) yet it gives him the abſo- 
ute Property of her own proper perſonal Chatiels in 
poſſeſſion, (448) and the Poſſeſſion of her Chatcels 
cal, and the whole Intereſt if he ſurvive, and a Pow- 
r to alien the whole, or Part, during her Life, 
71, 72, 447) but not charge them without Aliening. 
:70, 447) Alſo it impowers him, during her Life, 
o releaſe or recover either real or perſonal Chattels 
eing in Action, (447) And either in her Life, or af- 
er her Death, to preſent to Churches void during 
he Coverture, (175, 448) and alſo. by Force of the, 
atute to recover Rent in Arrear bclore or during: 
he Coverture, 251, 447. . 


* 


No Man (except K. 202) can give Land to his Wiſe, 
ut by Way of Uſe or Deviſe, (168) yet by his Re- 

caſe, enuring by Extinguiſhment, he may perfect 

defeaſible Remainder in her, 3 

Alſo a Wife can't ſell to her Husband but as an 

ſtrument to another, (168) nor can ſne deviſe Land 

d him, (168) nor ſue or be ſued without him, unleſs he: 
e abſolutely baniſhed, (202) yet being received on 
is Default, ſhe has the ſame Advantage as if ſhe were. 
ole, and in ſome Caſes more, (409) and may vouch 
e Husband, (997) 


1 


2 5 5 There | 


IN DES” - 
There are no Moities of a * Eſtate executed 
in Husband and Wife during the Coverture, conſe- 
quently ſhe muſt recover, or be remitted to the whole, 
or not at all, (273, 448, 452) | 


A Fine levied by the Wife alone may be avoided 


during the Coverture, (71, 449) Alſo a Fine levied | 


by the Husband alone is torrious, (486, 487) but x 
Fine by them both is unavoidable, (449) But other 
Ads done by them both are look'd upon as the Att 
of che Husband only, 448, 457, 438. 

| E. 


A Feme Covert can't be a Diffeiſoreſs by Command, 
or Agreement, but only by her own proper Ad, (459) 
If ſhe be diſſeis'd during the Coverture, and a be- 
ſcent caft, yer ſhe loſes not her Entry, (337) And 
if the purchaſe an Eftate during the Coverture, her 
Husband may wave it, and ſo may fhe her ſelf after 
lis Death, (3, 457) Tho' it were made by Indenrure 
or Fine; (448, 449) If ſhe purchaſe two Eſtates, he 
may chuſe either after rhe Husband's Death, (451) 
yet by taking back an Eſtate, ſhe ſhall be remitted u 
an ancient Right, (448, 453, 457) and being re 
cerv'd on the Husband's Default may plead ſuch Re 
mitter, (449, 454) neither can ſhe, nor her Hul 
band, by any Diſagreement after, avoid her being re 
mitted, (457) Tho' the new Eſtate were made by 4 
Diſſeiſor, provided ſhe were not of Covin with hin, 
4,3. Sec Conditions M. | | ; 

Baron and Barony. See Nobility. 
Barretry 47 I, 
| Ba ſtard. | 

One born in Marriage, or within 9 Months aſier 
His Father's Death, (12, 184) cannot be baſtarded, if 
the Husband were within the four Seas, and not ap 
parently diſabled, 33, 334 : TS 5 

A Baſtard is n:llizes filius, therefore can'r be a Vil- 
tain but by Confeſſion, (184) Is not a Child * 


4 


nN Nor 
the Statute of Wills or Uſes; (121, 184) cinnot be 
Heir; (10) nor take by any Limitation made before 


he was born; yet he may purchaſe by his repured 
Name, (4) And if a Baſtard Eigne, (334) or his Iſſue, 


(333) receive a Rent relerved on a Leaſe L, (22) or 


enjoy any other Hereditament in Fee-fimple as Heir, 
(333) wichout Interruption during Life, (334) * 
die leiſed, and a Deſeent be caſt, (332, 333) Or if a 
Baſtard Daughter Eigne be allowed to make Partition 
with the Mulier, (256) the Mulier, and all others, are 
barr'd for ever. 333. See Agreement. f 

The Trial of Baſtardy is by the Biſhop's Certificate. 


119, 452. 3 
| Biſhops. 1 
All Biſhops hold by Barony, (116, 148) Have been 
called by Writ to Parliament, 148) Were anciently 
made per Traditionem Annuli, &c. (439) Have an ab- 
ſolute Fee, (111, 437) Pay no Reliet but by Grant 
or Preſcription, (116) Can be written to by none but 
K.'s Courts of Record, (204) Their Privation, &c. 
avoid Acts tending to diminiſh their Revenue as much 
as their Death, but not others, (426) Canterbury is Pri- 
mas totius Anglia, York Angliæ, &c. 144. See Certificate, 
Ercommunication and Aid. | : 
Bovongh Engliſh 164. See Gavelkinds 
Boſcus 6, N | 
Burgage 163. 
Bx1gh 163, 164, 174. 
By-Law 164. See Cuſtom A. 
Capacity. See Purchaſe and Corporation, 
Capite. | 
ATenure in Capite is commonly ſpeaking a Terjure 
of K. as of his Crown, (118, 163) Kt. Service in Ca- 
pite drew to K. the Wardſhip and Livery of all the 
Heirs Hereditaments whatſoever, if he were within 
Age, and primer Seifin and Livery, if he were of full 
Age. (124) Socage in Capite required primer ves, 


— 


of the Land ſo holden, (125) But a Tenure of K. 4 C 
| of an Honour, &%. gave him no ſuch Prerogatise, Mikub 


125. See Deviſe. Irre 

Caſtle: guard 131, 132, 135. (1 

Canſa Matrimonii prelocuti, 290, 316, s || 

| | Certificate. | F 

In what Caſes the Trial ſhall be by Certificats, 
11 | | 

l „ Mulierty may be confeſo'd and avoid. 4 


On the Iſſue N Unques accouplez, &c. in Dower the of 
Biſhop oughr to certify that the Parties were lawtuly dig 
married, tho' they were under the Age of Conſent, t Ne 


might have been divorced, 49, 50. Ge 
| Ceſſavit 228, 233, 485, S BY 
Challenge. 


Challenges are cither to 2 (236) which mut Ca 
be taken firſt, (246) or to the Polls, (236) which cannot Wh 
be taken for ſuch Cauſe as might have been alledz Ml of 
againſt the Array, (246) Either of them may be for ſer 
divers Cauſes, (246) and are either Principal, (236, | 
238, 240) or to the Fayour, (233, 239) | 

They cannot be taken by a Defendant againſt when len 
the Inqueſt is awarded by Default, (243) But they WWW Ps 
have been allowed in « Writ to enquire bf Waſte, &. hy 
24 5- 0 

Any Partiality, (236) or Malice, or Want of Pon. '0 
er in the Officer, (237) or his being of Kin to, (230 *! 
er under the Power of the Party, (237), or not te-. tt 
turning a Knight where a Peer is one Party, (23) 
are good Cauſes of a principal Challenge to the Ar 

' TAY» ; 

The Array of the principal Panel muſt be tried 
before that of the Tales, (244) when the Array n 

quafh'd, Proceſs ſhall be awarded to the Coronen 

(239) and ſuch Proceſs may be pray d at firſt by the 

Plaintiff, 7 a Suggeſtion that the Defendant may hart 

& principal Challenge to the Array, 238, 239. 

7 ö e Challeng 
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Challenges to the Polls are Four-fold, (239,) An 
„e, WEubjeQ, (240) not being a Peer, (240) may in Higl. 
f Life at this Day but 20, (239) on a joint Venire, 
juror challenged peremptorily as to one, ſhall be 
drawn as to all, 240, 3 

A juror may be challenged principally for four 
Cauſes. 1. For his Dignity as being a Peer, (240) 
2. For a Defe&; as not having 101. Freehold in Eſtate, 
or Uſe, (364) being an Alien, Villain or under Age, 
(240) 3. For actual Partiality or Malice; as being 
of Kin, a Witneſs in the Deed, having given a Ver- 
di& before, having been an Arbitrator, having taken 


mwed or Infamous, 242. 
Challenges for the Hundred are now ouſted in all 
it WJ Cauſes meerly civil, (242) He is a good Hundredor 


of WM who lives, or has a Freehold in the Hundred, or one 
el the Hundreds, where the Cauſe of Action ariſes in 


or Wl ſeveral, 243. . EY 
6, Challenges to the Favour are infinite, 242, 


In Appeals, or where K. is Party, or where a Chal- 


nM lenge to the Array has been found againſt the ſame 
e Party, the Cauſe muſt be ſhewn preſently, (244) 


” Challenges of the Array or the Polls, ſhall, if na 


Jurors be ſworn, be tried by two of thoſe impanell'd, 
. io be appointed by the Court, (244, 246) Thoſe 


$8 which ſound. not in Reproach ſhall be examined by | 


ede Jurors Oath, 245. . 
1 Champerty 472. | 
. Chapter 145. See Corporation, 


Charters, Sec Deeds and Dower, 

Chattels 176. See Heir E. 
Church. See Advowſon. 

City 164, 

Claim. See Continual Claim. 


reaſon Challenge peremptorily 36. In other Caſes 


Money, having indicted the Party for the ſame Cauſe, 
ere (241, 242) 4. For ſome Offence; as being out- 


Commits | 


N 


arable Land for Beaſts of the Plow, (181) Commc 
Appurtenant is for other Beaſts, and muſt be by Gray 


Ec. (182) Bur common Appurtenant is extin& þ 
which, Sc. (182) Common pur Cauſe de Vicinage is but 


* rns 
4 i 
i” 4. 0 
« — 


Common Appendant belongs of common Right i 


or Preſcription, (182) Neither of them impower tg 
put in a Stranger's Beaſts, (183) both ſhall be ap 
portion'd Alienation of Part of the Land to which, 


the Commoner's Purchaſe of Parc of the Land, in 


an Excuſe of Treſpaſs, (182) Common in Groſs mut 
be by Grant or Preſcription, (182) Common ſans Nom 
bye en groſs eannot be divided, (253) nor apportioned, 
(228) nor ſhall it go ro the Lord on the Purchaſe d 
4 Villein, (174) nor give a Woman Title of Dover: 
(46) yet it ſhall not be extin& by a Deſcent of Pan 

f the Land to the Commoner, 228. 

Whatever the Nature of the Common he, whethet 
certain or uncertain, 4 Preſcription for it cannot ex: 
clude the Owner of the Soil; as a Preſcription for the 
ſole Paſture for a certain Time may, 182, 183, Fo 
other Matters, fee Appendant and Extiniguſbment. 

E Condition. 


A Condition may defeat, enlarge, or create an E 
ſtate, (285) It may either defeat the whole, or Pat 
of the Eſtate, (305, 307, 330) in the whole, or Part 
of che Land, 287. | 

Conditions are either in Decd or in Law, (285) 4 
Condition inDeed is ereated either by an expreſs Clauſe 
that the Party may re-enter, (285, 289) or that the 
Eſtate ſhall ceaſe, or be void, (304; 384) if ſuch 4 
Thing 1 or by the Words Sub Conditione, ita qu, 
or Proviſo that the Party do ſo or ſo without more 
immediately ſollowing the granting Clauſe, (288, 290 
or by the Words, that a Leſſee V. ſhall do ſo or fo, 
on Pain of Forfeiture, (290, 30z) Or by Pro in the 
Grant of a Thing executory, or by ar 

| | | pre 


Intentione, &. in a Grant by K. or in a Wilt (295, 
26) But Quere, if the Party's Intent, not expreſſed 
\ 2 Feoffment, can make an Eſtate conditional (312) 
Eſtates executed can't be defeated by Defeanance 
ade after, Eſtates execurory may, (326) | 


20, 


I | B. 
A Manumifſion or Attornment cannot be upon « 
n. 


ondition ſubſequent, (367) But any Releaſe, (except 
f a Condition) Surrender, (207) K.'s Pardon, or 
rant of Denization, may (367) and any Grant what- 
yer may be on a Condition precedent, 36). 


eoffment made by him, &c. (327) See Releaſes, By 
Feoffmenrt made by the Feoffor's Heir apparent, it 
s ſuſpended afrer the ' Anceſtor's Death, and revives 
frerwards, (484) But it cannot be apportioned but by 


be ARt of Law, or of RK. zog. 
| > | 

A Feoffment on Condition to do what is malum in fe 
ps abſolute, a Bond is void, (293) A Bond or Feoffment 
o do a Thing, either in ir ſelf, cr legally impoſſible, 
rc abſolute (293, 294) A Condition in a Conveyance, 
repugnant to che Eſtare conveyed, is void, but in a 
* agen is good, (252, 293) See Alienation & 
Seco A, E, B. - | 
Where the Condition of a Feoffment, being for the 
Fcoffee's Benefit, becomes impoſſible without an 
Manner of Default in the Feotfee, the Feoffment is 
rnayoidable ; but if the Condition of a Bond, &c. be- 
come 1mpoſhble, by the Act of God, the Bond is ſa- 


ved, (291, 293, 310) If a Feoffre, bound by Condition 
to make a Refeoffment, become diſabled, either by 


ay Laches of his own, (310) or by an Incumbrance, 


houti in a Feoff ment by « Woman (290, 316) Or by l > 


Remainder Man is bound by the Condition in a «> 
deed by which he claims, tho” he never ſealed it, 


A Condition may be extinguiſhed by a Releaſe of 
be Feoffor, either expreſs, (393) or implied, as by # 


actually 


The INDE X. ; 
actually charging the Eſtate done or ſuffer'd by hin 
the Feoffor may re-enter, notwithſtanding ſuch Dif 
ability be afterwards removed, (311) But if a Feoffor 
be diſabled by Artainder, or otherwiſe to perform a 
Condition on his Part, and at the Day the Diſability 
be remov'd, he may perform it, (311, 312) 

; Where the Feoffce is bound to make a Refeoffment, 
and the Feoffor dies, the Feoffee muſt make the Eftate 
to his Heir, Sc. (308) If more than one were to take, 
and all die, he muſt make it to the Heir of the Sur— 
vivor, to hold to him and the Heirs of the Survivor, 


(308, 309) If a Mortgagor die before the Day limi- 


ted for Payment, his Heir or Executor may pay the 
Money, (291) But where no Day is limited, they can- 
not, (295) If A. being infeoffed on Condition to pay 
Money, infeoff B. either of them may pay it (:9;) 
Where the Condition is, that the Mortgagor and Fs, 
pay the Money, and one of them die before the 

ay, the other may pay it, (309) If a Mortgagee die, 
the Money muſt be paid to his Executors, unleſs the 
Heir be expreſly named, (297) where ir is impoſſible to 
paſs the very Eſtate mentioned in the Condition, either 
through a Miſtake of the Nature of ir, (309) or an alt 
of God ſubſequent, it is ſufficient to paſs another az 
near it as may be, (308) Alſo, where-eyer an Eſtate 
to be conveyed by Force of a Condition, is conveyed 
in Subſtance, the Law regards not the Omiſſion of 4 
Privilege, (308) or changing the Kind of the Convey- 
ance, (294) and a Condition to pay Money to one who 
is a Party to the Deed, may be ſatisfied by the Accep- 
tance of any other Thing in full SacisfaQion, (296, 
230) but not by Acceptance of a leſs Sum at the very 
Day and Place in the Condition, unleſs the Whole be 
acquitted under Seal, (390) neither can a collateral 
Condition be ſatisfied by the Payment of Money, 50. 

PP D. | 

A Tender in Bags of Foreign Money, current by 

Proclamation, is. good, (293) And in ſome Caſes 4 


Tender refuſed diſcharges the Party for ever, as m- 
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the Money tender'd by a Feoffor to the Feoffee was 
made payable in Nature of a Gratuity, (293) Or 
where the Thing tendered by the Obligor is collate- 
ral, (296) Or conſiſts of Bona peritura, (294) Or is 
contained in a Defeaſance, (294) Or where the Con- 
dition is that one Stranger ſhall infeoff another, (296) 
Or that the Feoffee ſhall only make a particular E- 
tate, (296) Bur if the Condition be to pay Money, 
or make a Feoffment to a Stranger, .a Tender refus'd 
is a Breach, (295,296) If the Condition of Feoffment 
be to pay Money lent, (293) or the Condition of a 
ond be to pay a leſs Sum to the Obligee, (293) a 
Tender refuſed ſaves the Penalty only. 

Ir is ſafeſt to appoint a certain Day and Place when 
and where a Condition ſhall be performed, (299) If 
no Day be limited, a Mortgagor has Time during Lite 
to pay the Money, (295) alſo an Obligor may at any 
Time perform a Condition requiring his ſole Labour, 
and can't be haften'd by Requeſt, (297) One bound 
by a Condition in a Bond or Feoffment, to make a 
Feoffment to the Feoffor, (295) or to the Feoffor and 
a Stranger (309) or that one Stranger ſhall infeoff 
another, ſhall ſave it by a Performance at any Time, 
if he be not haſten'd by Requeſt, (295, 296, 299) But 
an Obligor bound by a Condition to do a tranſitory AQ, 
or ſuch a local Act as may be done in the other's Ab- 
ſence, (295) or Executors to whom the Land is de- 
viied to be ſold, (32) muſt at their Peril do it 
preſently, One bound to grant an Annuity, payable 
yearly at Eaſter, muſt grant it before the next | 
(296, 297) An Obligor or Feoffee, on Condition te 
nteoff a Stranger, muſt do it preſently at their Peril, 
and alſo give him Notice (295, 309) If one be bound 
to pay Money ata certain Place any Time during his 
Lite, he may pay it whenever he finds the Party there ; 
herwiſe he muſt give Notice when he will pay it 
298) If 4. be bound to B. that C. ſhall infeoff D. on 
Ich a Day, C. mult give Notice to D. thereof, and 

| 8 requeſt 
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requeſt him to be ready on the Day, (298) If noPly 
be limited, an Obligor and Mortgagor mutt ſeek the 
Obligee and Mortgagee, if in Eno land, and pay the My 
ney, (294, 297) Alto a Feoffer, Sc. bound by a Condi: 
tion to pay a Rent to a Stranger, which is in Truth hut 
a Sum in Groſs, muſt at his Peril ſeek him, Er. (300) 
But a Man is not bound to tender Rent any where bu 
upon the Land, 298. | 
Of a Condition in the Copulative both Parts mul 
be perform'd, of a Disjundtive eitker Par: is ſufficien; 


313. 
F. 


No one ſhall take Advantage of the Non perſo. 
mance of a Condition, who is himſelf the Cauſe 
thereof, (292, 293) And at Law no one, who was ut 
Heir or Sueceſſor, or Executor of the Leſſor, &. 
could rake Advantage of a Condition, which deter- 
mines not the Eſtate without an Entry, but of othen 
a Stranger always might rake Benefit, (301, 302) Not 
the Wife, but the Executor of the Husband, ſhall en. 
ter for the Breach of a Condition reſcrv'd by the Hul. 
band, on the Grant of the Wife's Chatte! by him, 
(72) alſo the Husband's Heir ſhall enter by Forceof a 
Condition, annexed by the Hu«band to a Feoffment 
of the Wife's Land, but his Eſtate ſhall preſcnily 
vaniſh, (286, 431, 432) By 32 H. 8. 34. any Afhgnee 
(etther by Conveyance at Common Law, or by Way 
of Uſe with Notice,) having the Whole, or Part of 
the Reverfion of the whole Land, may take Adyan- 
tage of a Condition annexed ro any Leaſe, being fot 
the Benefit of the Eſtate, or Payment of Rent, (301, 
303) But a Lord claiming by Eſcheat or Mortmain u 
not within this At, 333, 304. 


There can be no Re- entry by Force of a Condition 
for Non payment of Rent without a Demand, (283, 
286. See Deman) Neither can any Condition annex d 
to 4 Freehold of a Thing lying in Grant, or 2 
by Conveyance ar Common Law, or by Way he 
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r Deviſe, by the ſtrongeſt Words, @. defeat it with- 


ate 5 
the Put an Entry or Claim, (302, 305) unleſs he who is to 
{0-1 Advantage of the Condition be in Poſſeſſion of the 
di. and, and the Condition nor ſuſpended by his Poſſeſſion, 
bar zo 5, 306) or unleſs the Purport of the Condition bo 


poly to leſſen the Eſtate, and the Party be ſtill to con- 
inue in Poſſeſſion of a remaining Intereſt, (304, 306) But 
Limitation of any Eſtate, and a Condition of a Leaſe 
v. that it ſhall ceaſe, & c. require no Eniry, 302, 323. 
- 

Whoever claims by Conveyance, Sc. cannot plead 
Condition to defeat a Freehold without Deed, (314, 
b15) bur he who comes in by Act of Law need nor 
hew the Deed, unleſs it belong to him, (314) and if 
he Feoffee take away the Deed wrongfully, or there 
de a Remitrer to an Eſtate above the Condition; or 
e who pleads a Re-cntry make no Title by ir, there 
js no Need to ſhew any Deed, (315) Alſo on the ge- 

eral Iſſue the Jury may find a Re-entry without 
Deed, (315, 316) and one -may plead a Condirion 
annex'd to a Chattel without ir, (315) If a Feoffor 
re enter, and get Poſſeſſion of a Deed-Poll, he may 
plead it, tho' it belong to the Feoffec, 319, 320. 

I. 


If one diſtrain, or bring an Aſſiſe, or aceept of 
Rent due at & later Day after a Condition broken, he 
diſpenſes with that Breach, (298) But a Leſſor F. may 
receive the Rent, the Non-payment whereof wat 4 
reach, and yet enter, 299, 


K. | 

A Grant for Years of à Thing which may paſs with» 
at Livery, with a Condition to have the Fee on the 
Performance of ſuch an Ad makes a Condition pre- 
edent, (3tr, $99) bue ſach a Grant of Thing lying 
In Livery is of no Force to paſs the Fee without Li- 
ery, but with Livery, makes the Condition ſubſe- 
quent againſt the expreſs Words, (304.) 5 
If a Condition precedent become impoſſible by the 
Att of Cod or the Party, (292, 305) or if there ariſe. 

. | | an 


— * w_ 


| 
| 

| 

L 
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an Uncertainty in whom the Eſtate ſhall veſt, (3 
the Eftate ſhall never ariſe. | 

: . | 
All Grants of Offices are ſubje& to this Conditin 


in Law, That the Grantces duly execute them, zi, 
Sce Office. rl 5 


* 41. 
All Conditions in Law requiring Skill and Cos. 


| dence, like Conditions in Deeds bind Infants and Feng 


Coverts, (321) Other Conditions implied by Common 
Law or Statute, do not abſolutely deſtroy their l. 
ſtates, except in the Caſe of Waſte, 322. 
| N. ; 
Regularly the Feoffor, &%. re-entring, regains his 
former Eſtate, (287) but can't be reſtor d to a Right 
or Privity which was abſolutely deſtroyed, (43, 154, 
287, 306) or forfeited by the Feoffment (288, 340) of 
determined after, (287) And if the Words were, That 


"he ſhould hold the Land till he be ſatisfied for the 


Rent behind, he gains no Freehold by his Re-cn'ry, 
and loſes his Intereſt by a Tender of the Arrears, (280 
But the Profits ſhall not go in Satisfaction, unleſs the 
Words were, Until he be ſatisfied thereof, 288. 
Whoever re-enters or recovers by Force of a Con- 
dition in Law, muſt take the Land with all its Incun- 
brances, (228, 322, 435) except a Leſſor recovering 
for Waſte, who ſhall avoid a Leaſe made by his Leſſee, 


322+, F242 | 
| Confirmation. | | ; 

General Words of Gift or Grant may amount to « 
Confirmation, won & Converſo, 400. 

A Confirmation of a void Eſtate or future Intereſ, 
1s of no Force, (391, 392, 407) It may ſtrengthen 4 
voidable Eftate without Privity, (391, 408) but can- 
not enlarge an Eſtate, unleſs it may be made by hin 
in Reverſion or Remainder to the particular Ten}, 
(391, 408) and have alſo apt Words of Enlargemem, 


(395, 396) N 
A Joint Eſtate enlarged, continues Joint, And w_ 
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n Common continues in Common, (396, 397) a Con- 
irmation of a Joint Eſtate, either by one Jointenant 
0 another, or by a Diſſeiſee, will not ſever it, nor 
ccinguiſh a Right, or Rent ſuſpended without ſpe- 
ial Words, (395, 396) : 

A bare Confirmation by a Lord of his Ten't's Eftate 
perates nothing, (406) yet by ſpecial Words it may 
bridge the old Services, but cannot reſerve new, 
35, 407. ; | ; 4 
3 be confirm'd to a Leſſee V. for Part of 
he Term, but not to a Freeholder, (388) If Leſſee L. 
nake Two voidable Leaſes, . the Leſſor's fart Confir- 
nation ſhall ſtand, 392. FE: 5 


at Law a Confirmation by the Chapter of a Grant 
y the Biſhop, or of his Deed before or after Lion 
5, or by the Ordinary, and Patron having an abſo- 
ute Fee in the Patronage, of a Grant by a Parſon in 

he Parſon's Life, made it good for ever, 398, 399, 
36. Bur a Confirmation by a Diſs'ee of a Diſs'or's 
Deed, is of no Force, 399, 

5 | C. | 

Whatever any Entry may defeat, a Confirmation 
ill make good, wherefore made by a Diſs'ee or Feof- 
or upon Condition, &8. 397, 398. If my Diſſeiſor 

rant a Rent to me, and I grant it over, I confirm it, 
00. A Leflor L. having an abſolute Fee, and con- 
rming a Grant of Rent in Fee by the Leſſee, makes 
t good for ever, 399, but a Confirmation by one who 
as a qualified Fee, ceaſes to be of any Force when 
he Right of him who makes it is determined, 398. 

If a Diſs'ee having Right of Entry join in a Feoff- 
ent with the Ten't, the Firſt paſſes the Land, the 
decond but confirms it, 400. Sce Remainder, | 


Conſanguinity. | 
How the Degrees thercof ſhall be computed, 33, 


4. 
 Canſe- 


— 
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Confederation valuable 5. 
| | Cont nua Claim. a 
Continual Claim made by one whaſe Entry is Ly 
ful in reſpe& of a Diſs' in, or . at Lay 
7 ſave his Entry againſt any Deſcent within a Year a 
a oy after the Claim made, 338, 342, and at thi 
| Day ſaves it againſt any within five Years, 343. k 
6 re · continues his Eſtate who makes it, and defcats hy 
Eſtate of the Tertcn't, and makes his. Occupation il 
terwards a Diſs'in, and puniſhable in an Aion d 
Treſpaſs, Ec. 343, 344. 

If the Party dare not enter for fear of bodily Ham, 
his Claim as ncar the Land as he dares go, 341, bu 
the ſame Effect for his Advantage, but not for liy 
Diſadvantage, 342. Alſo his bringing an AQian + 
mounts to a continual Claim, ſo as to ſave his Entry 
againſt a Deſcent Caſt hanging the Suit, 349. 

A Claim by the Anceſtor, 334, 335, or particulit 
Ten't, 338, help the Heir or Remainder Man, who 
could not Claim themiclyes. See Attorney B. a 

Entry B. yh 


| Conuſance 205. s 
It is not grantable in Ozare inpedit 204, nor Attaint 
389. $87 3s 
| Conviftion. Sce Attainder. 
Copy bo ld. | | 
Copyhold is a baſe Tenure 104, 107, created by tht 
immemorial Cuſtom of a Manor, as to Tenemenn 
within the ſame, 103, 105, which have been demiled 
or demiſable by Copy, Time out of Mind, 105. 
ements ſo holden are forfeited by any Valle 
ne or ſuffered, 109, and alfo by any Leaſe there 
for more than one Year, or any other Conveyane e Pe 
(except Surrender) which transfers an Intereſt to ſuchfema, 


nd; but not by a Releaſe of a bare Right, 10). oped 
B. 1 ; 

The Form of a Surrender, 105, Nel 

The Surrenderee is in by the Surrenderor, 105. 40 


A Surrender to the Lord out of Court needs no 7s 
: | ticuls 
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ers out of Court does, 106, 108. Such a Surrender 
ſes the Eſtate on Condition ſubſequent that it be 
eſented at the next Court, 106, 109. 
any one who is lawful L'd for the Time may make 
olnntary Grants of Copy holds, and even Dits'ors may 
le Admittances, 104, 105. And the Leſſor of a 
lanor is bound to admit, according to a Surrender 
ken by tris Leſſee, 107. 9 

No Copy holder can bring an Action in K. 's Courts, 
07, againſt any but the Lord himſelf, 108. 

A Fine may be due on any Change of the Ten't 
hatever, and on the Change of the Lord by Death, 
nd of the Reaſonableneſs thereof the Court ſhall 
. age, 106. N 

IEG 

Weſtminſter 2. extends only to ſuch Copy hold Ma- 
ors, which by Cuſtom had Eſtates T. before 106, 10). 
or other Matters ſee Courts. | 


Cornage 115, 162. 


Corporation. | | 
uA Corporations are by Patent or Preſcription, 144, 
rd are either Sole or Aggregate, 110. 
Any of the latter may take a Chattel in Succeſhon, 
ar none of the former except K. 12. 
Of Corporations aggregate, ſome conſiſt of Perſons 
ul capable, others of a Head only capable, and the 
elt dead in Law, 110, 145. If the latter be tranſlated 
to the former, the ſame Body in effect remains, 158. 
ln many reſpe&s ſuch Corporations differ; for tho 
cad of the latter agrees with a ſole Corporatian, in 
ie Power to diſeontinue, 423, 442, to do or receive 
omage, 110; to ac in Perſon without being neceſſi- 
pied o make an Attorney, 110; to take or tranſ- 
r without Deed, 134, 145; but not without the Word 
uccelſors, 145; in taking advantage of Protedion, 
95; in being diſabled by Excommunication, 203, 
in not being able to autherize Livery after 
1 3 Death 


cular Cuſtom to warrant it, as a Surrender to o- 


; Ted | 8 
| Te I N D E X. 
Death by Force of a Deed of Feoffment made in hi 
Life, 86, 87; not to bind his Sueceſſors without Con- 
fent of others by Alienation, 399, Forejudgment, 15, 


or Diſclaimer, except in Quo Warranto, 159, or fi 
fering a Recovery, except in a Perſonal Action, 13 


But neither of them take in the Vacancy of the He Ec 
ſhip unleſs by Way of Remainder, 350. latt 
Any Leaſe or Grant except of antient Offices of Ne 
ceſſity, 66, not conformable to the Rules preſerbe If 
by 63 & 13 El. &c. if made by a ſole Eecleſſaſtel(iſe, 


Corporation, may be avoided after the Leſſor's Death 
if by one Aggregate, after the Death of the Heil 
67. See Diſcontinuance, Confirmation, and Eſcheat. 

Corruption of Blood. See Attainder, 

Cottage 101. | 
Covenant. | 

Where a Covenant in Deed ſhall deſtroy a Cor 
nant in Law, 488. | 

Covenants real, often go to an Aſſignee withou 


naming him, 2 
0 


How the Performance of a Covenant is to be pleite c 
ed, 405. tle f 
Covent. See Corporation: why 
Covert. Sec Baron and Feme. f * 
Covin. 52, 458. ) 23, 

Count. See Pleading and Writ. 
Court. p | -£ No C 
The Court ſhall judge of the Reaſonableneß e bc 
Copy hold Fines, 107, of the Time which Ex'ors ſherry: 
have ta remove the Teſtator's Goods, 101 ; what fu kn: 
make a Voyage. Royal, 114, may adjourn a Cauſe WF ptio; 
Difficulty into the Exchequer Chamber, 116. Wh e 
Courts of Record hold Plea of Actions Vi & . 
and of thoſe which are for 4o s. or more, 175, */ 
and can be created only by Patent or Preſcript10 ©! 5. 
346. Their Records are not traverſable, neither tencir 
they be altered after the Term, 346, or reQiked | 4 od 
to coi 


by Writof Error, 175. Writs returnable in Q's ben" 
I GY 


De N | 
re coram Nobis ef- thoſe in Common Pleas, co- 
am Filſticiaris apud Weſtmonaſt , 116. 

03. Of the Freeholders Court the Suitors are Judges; 
f the Cuſtomary Court the Steward, 103, 104. 
Eccleſiaſtical Courts regularly have Juriſdiction of 
latters remediable at Common Law, 147, 148. 
Curteſy. | 

If one have Iſſue by his Wife, born alive in her 
ife, 42. and the Wife at the Time, or before, or af- 
r, 41, 42. be ſeiſed of a Freehold, and Inheritance, 
0 ſuſpended for Years, 41. which by any Poſſibility 
ight deſcend to ſuch Iſſue, 57. he ſhall be Ten't by 
urteſy, 41. if the Wife were not attainted before Iſ- 
e had; 57. but if the Wife's Eſtate be defeated by 
emitter, or the Failing of the Foundation on which 
depends, the Title to the Tenancy by Curte/y falls 
ii., | 

A Man's Ten't by Curteſy initiate by ha virg Tue, 
d his Feoſtment is no Forfeirure, but gives a good 
tle during his Life, yet it ſo far extinguiſhes his 
tle to be Ten't by Curteſy, that no Re-entry can 
vive it, 42, 43- Bur a Man 1s not Ten't by Curteſy 
onſummate till his Wife's Death, 44. 

An aQual Seiſin, where impoſſible, is not neceſſa- 
) 23, 41. | 
Cuſtom. A. | 

No Cuſtom or Preſcription is allowable, unleſs. it 
ve been uſed Time out of Mind, in a peactable un- 
errupted Courſe, and the contrary thereof be not in 
> Knowledge or Proof of any Man, 170, 171, pre- 


of either muſt be cujus contrarii Memoria hominum 
exiſtit, 171. | 

hey ought to be grounded on ſome probable Rea- 
, 213, for if they be repugnant to natural Juſtice, 


or derogatory from the Freedom of the Subject, 


Courts-Baron muſt be holden within the Manor, 


iption is Perſonal, Cuſtom Local, 171. The Plead- 


7 
2 


tencing to make a Man Judge in his own Cauſe, 


o compel a Freeman to pay Fine for —_——— | 
a 18 


N 

his Daughter without a Licence, they are void, 13 
But a Cuſtom that the eldeſt Daughter ſhall inherit 
is good, 314. | — 

A Cuſtom to deviſe Lands may be alledged in 
Manor or Burgh, but not in a bare upland Toun; A 
a Cuſtom concerning Dower, or to make By-Lay 
concerning the Commons, or Reparations of the 
Church may, 50, 164. | 


Such Things as can't be ſeiſed till the Cauſe ih 
Forfeiture appear of Record, and ſuch Thing; vii 
highly touch the K.'s Prerogative, can't be claing 
by Preſcription; others may, 172. as Rent, 6 
216. And Ten'ts in Common may be ſuch by Pr 
ſcription, 279. 1 


Unity of Poſſeſſion, of Rent, or Common gain! 
by Preſcription, and of the Land out of which the 
are taken, of an Eſtate equallyghigh and perdun 
in both, extinguiſhes them, 172, 415. 


There can be no Preſcription againſt a Statute, 1 
173. but Cuſtom may expound a Law, 130. An A 
farmative Stature takes not away a Cuſtom, 166, 1! 
A negative one, which is not declaratiye, does, 1] 
| Date 63, 72. 
Day 20. See Dies. 
x — Das. 
Antient Deans come in by Conge I Elire, the lin 
by Letters Patents, 145. See Corporation and Di 
tinuance. | 5 | 


| Debt. 

On a Reſervation of Rent, or à Covenant, or ? 
mile, or Recogniſance to pay Money at ſeveral Di 
an Adtion lies after each Day; but on a Contral 
pay Money at ſeveral Days, Debt lies not till al 
paſt, 76, 389. Sce Leaſes A, Executors and _ | 


; 0 


The IN DE X. 


Decies Tamum 472. | By 
Declaration. See Writs and Pleading. 
| Dedi & conceſſi 400, 488. See Confirmation A. 
and Warranty. N 
| Deed. A. 
A Deed has ten Requiſites, 53. Ts of no Manner 
f Effect before the Delivery, 72, 73. It may be de- 
vered without Words, 53. but its Operation can't 
controlled by a verbal Condition annexed to the 
delivery thereof to the Party, 53, 14. | 
It is neceſſary-in every Grant of a Thing incorpo- 
al, 13. not being an original Chattel, 133. | 
| B. 
A regular Deed of Feoffment conſiſts of eight for- 
al Parts, 8. yet it may be good without any of them 
d. If no Place be mentioned, it may be alledged in 
y Place, $. : - 
A Feoffee without general Warranty ſhall have all 
e Deeds, A Feoffee with ſuch Warranty ſhall have 
oſe which concern the Poſſeſſion only, 7, 8. A Rem'r 
an is bound by the Conditions of the Deed by which 
claims, tho' never ſeal'd it, 319. 8 


Cc 

No Deed ſhall be pleaded by a Privy without ſhew- 
git, 314, 320, 356. See Conditions H. 

He, to whom a Remainder is limited upon a Con- 
mation of the Eſtate of the particular Ten't, cannot 
ng Waſte without ſhewing the Deed; but after the 
mainder is executed, he has no Need to ſhew it, 
d. A Deed ſhewn in Court, and not denied, re- 
ns there all the Term ; but if it be denicd, it re- 
ins there till the Plea be determined, 320. See Ex» 
lin, Grant, Livery and Habendum. 
Default. See Quod ei Peforceat. 


| | Defence. 1 
How a Defence in Pleading ſhall be made, 192. 


 Aaz The 


The INDEX. 

The Force of a Bond to defend Land to a E 
Ec. 488. | ale 
| Deſorcement 427. 
Degrees of Conſanguinity, how:computed, 33, 

8 | 2: 
Delivery. See Deed A, 

Demand, 

A Demand of Rent to make good a Re- entry nu 
be made upon the Land the laſt Day of Payment, . 
convenient Time before Sun ſer, and at the moſt n6 
torious Place, 284, 285. but a Demand to make poo 
a Diſtreſs for Rent, 215, 216, 286, or an Aſſiſe for tht 
Denial of a Rent-Seck, may be on any Part of the 
Land, and after the Day, 262, 286. 

A Releaſe of all Demands is the moſt extendy 


388. 1 


Demurrer 116, 117, 118. 
Denial. See Diſſeiſin. 
Denizen. See Alien. 
Departure, a Fault in Pleading, 406. 
Deſcent. See Heir and Entry B. 
Dieviſe. 1 
Of a Will the laſt Part governs, 169. 
A Cuſtom to deviſe in what-Places good, ſee Cuft 
A. Such Cuſtom is not of the ſame Extent in all ?l 
ces, 169, It implies a Power to deviſe a Rent out 
the Land, 166. and a Power to Executors to ell, 10 
Sce Authority, Quere, If the Writ, ex gravi querela, | 
incident to ſuch Cuſtom, 165, 166. HE 
By 32 H. 8. 1. All Lands in Socage are deviſib 
but while Kt.'s Service continued, only two Thie 
of ſuch Land to which K. or Subject had Title 
Wardſhip, Sc. were deviſable, 122, 128, 166, 16 
| (See Capite) without a particular Cuſtom, 166. but 
Man was not reſtrain'd by Capite Land ſold before 
Death, and by a Feoffment to the Uſe of ſuch Peri 


| The TNDEX. 
4 he fould appoint by his Will, he might have paſt 
ſed his whole Land, 167, 168. | | 

A Deviſe prevents the Deſcent to the Heir, and 
veſts the Freehold without the Executors Conſent, 
and gives a Right of Entry, 165. which ſhall not be 
taken away by a Deſcenr, 330. | | 
Diſability. 


ee, 


5" 


ui who are diſabled to purchaſe, 2, 3. to inftoff, 62. 
t, o bring an Action, 192. | LE 
* He that pleads in Diſability muſt not make a fult 


Defence, 192. | | . 
In civil Actions no Man can diſable himſelf, 3 36, 
$1, PD | | 
x K. can't diipenſe with one diſabled by Parliament, 
1 8 323. ; . a 
e | Dies. 
Days in Court are either Communes, 205. or Speciales, 
206. or Gratiæ, 206, 207. There are alio Dies juridici 
ron juridici, 20). 

"xy Diſcontinuance. 
Diſcontinuance is either of Lands, or of Proceß, 423. 
That of Proceſs is not ſaved by Appearance, as Miſ- 
ontinuance 1s, 423. Diſcontinuance of Land is an 
llienation, driving thoſe who have Right to an Action, 
17. At Law any Perſon ſeis'd of the abſolute Fee in 
tre droit, as Abbots, 423. Biſhops, 437. (Deans being 
le ſeis'd) 442. Husbands, c. 424 being of full Age, 
31. might diſeontinue. If Husband and Wife had 


r the 
f the 


ply 


continued, and yet the new Reverſion remained in 
Thi" 430. but Parſons, Vicars, Sc. never could diſ- 


Title ( Dntinue, becauſe they have not the abſolute Fee, 
56, 166,437. yet a Recovery had againſt a Ten't L. with- 
; hut t Covin, diſcontinues the Inheritance, 462, and ge- 
fore rally any Ten't T. being actually ſeis'd of the 


reehold and Inheritance, by Force of the Tail, 436, 

: may diſcontinue his own Eftate and thoſe de- 

ading on it, 424, 425. But if he be not ſo ſciſed, he 
| Aa 3 : cannot 


din'd in a Leaſe L. the Freehold of the Wife was 


Land, 429. there can be no Diſcontinuance, 428. 


| The INDEX. 
cannot diſcontinue any Way bur by a Warrant 
fo a Tertenant, 425, 426, 435, 442. : 
. 85 


By 1 & 13 El. No Eccleſiaſtical Perſon can diſcon 
tinue, 65. By 32 H. 8. 28. No Huſband can diſconi- 
nue a Freehold or Inheritance of his Wife, or any 
Remainder depending thereon, 424. but he may fil 
bar ber by Fine, if the claims not within five Year 
after his Death, 424. By 11 H. 7. 20. If a Wonan 
claiming an Eftate T. or L. from her Husband, which 
did not eriginally come from her ſelf, 467, alien, 
Ec. either in-ſuch Husband's Life, or after his Death, 
the next to whom the Lands ſhould belong after her 
Death ſhall haye them, 425, < — 

| 0 


Of Things lying in Grant, except Reyerſions er. 
pectant on Leaſes, 428, and Advewſons annex'd tt 


D. | 

No Conveyance whatſoever can work a Diſconti 
nuance, except a Fine, Recovery or Feoffment, 4:4 
or a Releaſe or Confirmation with Warranty made 
to & Terten't, 428, 436. A Leaſe L. or Gift T. with 
Livery, cauſe a Diſcontinuance during ſnch Eſtate 
and no longer, 428, 431. Nor can ſuch Leſſee 
Donee, by any Act of theirs, make the Diſcontinuand 
larger, 425. But if the Ten't T. after grant the Re 
verſion in Fee, and it be executed in the Grantet 
himſelf, in the Life of the Ten't T. he diſcontinue 
the Fee, 428, 429. A Grant in Fee by Ten't T. d 
Things lying in Grant, 428. and even a Releaſe a 
Confirmation to a Leſſee V. of Land, and his Hein 
426, 427. or a Grant of tho whole Eſtate to one, 4nd 
his Heirs with Livery, 427, 441. whether made viths 
without Warranty, 428, 436, 496. tho' they put it 
Entail in Abeyance for the preſent, 441. yet they eiu 
no Diſcontinuance, becauſe they are yoid or voidablet 
the Election of the Iſſue, 427, 436, 496. The Grant“ 
a new Thing by a Ten't T. is meerly void ow 


The INDEX 
ath, 425. A Warranty annex'd to a Releafe, &#, no- 
= _— a Diſcontinuance, unleſs it deſcends to 


him who has Right, 426, 436. . 
N | g — l = = | 
r Where the Reverſion, Se. 18 not - diſcontinued (as 
any Wwhere « Donee infeoffs the Donor, having an imme- 


/ til diate Reverſion, or the Reverſion is in K.) the parti- 
rein] eular Eſtate is not diſcontinued, 430. 


Omal F. Wes 7 
phich Where the Eſtate which cauſed the Difcontinuance 


alien; iſs defeated by a Condition, or determined by Limita- 
cath; {Mtion, 431. or drown'd by a Surrender, 333. the Diſ- 
r ber econtinuance ceaſes. A Diſcontinuance by Matter of 


Record may be avoided by a Remitter in Pais, 457» 
Diſparagement 129. 
| Diſſeiſen. a | 
Diſſeiſin of Land is a wrongful gaining of the Fee- 
Imple thereof, 15. either to the Wrong-Doer himſelf, 
pr the Perſon by whoſe Command he acts, 266, 267. 
dy entring therein, and the.lawful Ten't ard his Ser- 
ants, Ec. being departed, 81, 471. claiming the 
ame, or taking the Profits, 267, 362, or diſturbin 
he Ten't from entring, 248. or continuing in Poſlet- 
on after a Claim made by him, 342. | | 
The taking of the Profits in ſuch a Caſe againſt the 
Owner's Conſent, is of it ſelf a Diſſeiſin, tho' the 
Party claim nothing but at the Will of the Owner, 
352. Yerif there be a Term in Eſſe, and the Party 
laim that only, he gains no more, 362, And one 
Tareener, 331, 479. or Ten't in Common, 283. can't 
liſſeiſe another without an actual Outter. 
Diſſeiſin of the Demeſnes of a Manor, is a Diſſeiſin 
pf the Services, with Attornment, 421, 422. but not 
ithout it: And it is in a Man's own Choice whether 


{ . 
. ie will look on himſelf as out of Poſſeſſion of a Rent 
Abl 1 Groſs by any Act whatever, 422. A Feoffment by 5 


Leſſee V. is a Diſſeiſin as to the Leſſor, and yet it is 
good Feoffment between the Parties, 428, 470. 
1 Feore⸗ 


115. 


& M.5, 75 The Utenſils of one's Trade can't be d- 


The... I N..D;E &. -- 

Foreſtalling the Way to the Land with Threats of 
bodily Harm, or inclofing it, are Diſſeiſins of an 
Kind of Rent, 248. Reſcous, Reliſtance to diſtrain, 
246, 247. Suing a Replevin, 248, Counter-pleadin 
the Tiile, or vouching a Record and failing thereof 
248. are Difſeibns of a Renr-Service, or Rent. Charge. 


| Non payment of the Rent demanded on the Day of 


Payment or after, is a Diſſeiſin of a Rent- Charge or 
Scck, 232. But not of a Rent-Service, 249. And if 
the Ten't were ready to pay at the Day, his Non- 
payment after is no Diſſeiſin of any Rent, without a 


perſonal De mand, 232, 233. \ 

Diſtreſs. ; =: 
| A. | 
A Diſtreſs is incident of common Right to ever ; 
Rent-Service, 135. and every other certain Service, 7 
146. accompanied with Fealty, 148, 230. And to , 


Rent reſerv'd on a Leaſe W. 102, 214. and to a Rent: 
Service becoming Seek, without any Default of the 
Party, 232. and to Rent veſted in one by Courſe of 
Law, 232. or granted for Owelty of Partition, 25 
But not to a Rent Charge, without an expreſs Grant, 


The Lord diſtreining for Caſtle- guard, 131. or d- 
vine Service, 147. ſhall recover Satisfaction in Dan, 
ges. By Statute, a Leſſor may diſtrain for Rent afer 
his Term 1s expired, 76, i 5 


Things Fere Nature, are actually in the Uſe of font 
Man, or ſent to a Tradeſman's Shop to be wrought 
by him, 74. or fix'd to a Freehold, 75. can't be , 
ſtrain'd for Rent; nor could looſe Shock before 2 | 


{frain'd if other Things can be found, 75. Beaſts that 
eſcape into the Land wrongfully, may be diſtraired; 
but if they come in for Want of Femes, they can't eh. 
diſtrain'd by a Leſſor without Notice, nor by e, 
Lord of the Fce till they have been Leyant, &., . U 


— 


The INDEX 
Ar Law, the Lord could not diftrain Things remov'd: 


before his View, now he may within 5 Days, 247.- 
And if the Diſtreſs be not replevied within 5 Days 


of after it is taken, he may ſell it, 75: 

01, | | „ | 5 85 

0 One may diſtrain for Damage. feaſant in the Night, 
„4 Bur in no Caſe unleſs the Beaſt be on the Land, 
i ol 245: fo | | 

* If the Lord diſtrain on the Highway, or Things - 


not diſtrainable, or where no Rent is due, or the 
whole tender'd, the Ten't may reſeue the Diſtreſs, 
246, 247. before it is impounded, but not aſter, 76. 
He that diſtrains living Things, muſt put them in a 
Pound overt, within 3 Miles in the ſame County, and 
the Owner muſt ſuſtain them; but he that diſtrains- 
vic Things without Life, muſt put them in a Pound co-- | 
vert, 76. 


Divorce. See Baron and Feme A. 
Donative 438. 
Double Plea 316. See Pleading. 

Dower, 
| A. gn 
r di Wherever a free, 44. natural born Subject, 44, not 
ame nainted of Felony, Oc. 57. is ſeis'd in Deed or Law,,- 
| 14, 45. ſolely, or in common, 54, 55. more than for an 
nfant, 44, 45. Of. the Frechold and Inheritance, 41, 
45, 46. of any certain tenement, 46, not being for. 


f ſone he Defence of the Realm, 46, and ir is poſüble that. 
* de may have Iſſue inheritable by his Wife, 44, 57. 

be 1 jeing alſo a natural Subject, 46, 49. and a Chriſtian, 
Ae 6. She has Title of Dower after his natural Death, 
14 0. So long as ſuch Eſtate continues, 54. notwith- 


anding the Youth or old Age of either of them, 57. 
ſhe be more than 9 Years old at his Death, 44: 
put ſhe loſes her Title by Elopement, or Divorce a 
ncule, 47. alſo ſhe loſt it at Common Law by the 
udand's Atrainder of Treaſon or Felony, 38. and 


The I N DEN 
by his Attainder of Treaſon at this Day, 44, 50, 46. 
but if ſhe be a natural-born Subject ſhe ſhall 47 
her Poſſibility of Dower by the Husband'sAlienation, 4g. 
- Wife - fa#o ſhall ”_ 1 res. but not an Ap- 
peal; (49. See Certificate) ſhe who elopes, 47, 49, 
57. or whoſe Fark or is attainted of Treaſon” it 
have an Appeal, but not Dower, 50, 38. 
Detainment of Charters cannot be pleaded in Bar 
of Dower brought againſt a Guardian, 56. 


B. 
Where one dies ſeis'd, and his Wife is endowed, i 1 
ſhe is immediately from him, 22, 327, 329. and con-! 
ſequently the Heir's Seiſin, 23, 329. and his Wife! ! 
Title of Dower as to ſo much is defeated, 45. 4 

Ten't in Dower continues the Husband's Eſtate, ad 
ſhall be attendant for the 3d Part of the Services of Wn 
Right due, 329. be 

4 | 


Of Dowments there be 5 Kinds, whereof the Firf 
is by Common Law, 44. the zd by Cuſtom, 50. The 
Firſt gives one Third of the Husband's Lands, &. 
. 45+ the zd more or leſs, 50. or all, 165. Both require 
that the Wife be 9 Years old, 44, 48, 49. and where 
| my give leſs than all, that the Dower be aſlipnd 

cr, 46. 5 N 

Such Aſſignment ought to be out of Tenements, 
whereof ſhe is dowable, 51, 54. and unconditionil, 
51. and certain, 51. viz. by Metes and Bounds where 
the Husband was ſole ſeiſed of Land, 47. and by AF 
ſignment of the 3d Part of the Profits of Things in- 
corporeal, 46. and made by a Freeholder, 51. un 
leſs the Land were in Ward to a Lord by Kt. Set. 
vice, 52, 56. | 

An Aſſignment ſo made, bars all Charges by the 
Husband after the Title of Dower, 47, 260. An A 


ſignment by a Diſs'or, without Covin, binds the Di 2 
ſeiſee, unleſs it be prejuuicial to him, 52, 458, 4% Cra 


An Aſſignment by an Heir in Satisfaction of * m_ 
| ; Ws N Opel, 


” * "5p" % 7 


De INDEX 
Dower may be pleaded by him eoming in as Vouchee, | 


2 | 5 | 
. The Value muſt be taken as it is at the Time of 
the Aſſignment, 46. | | 

Where the Husband dies ſeis'd, and his Wife de- 
mands her Dower, and her Demand is rejected, ſhe 
ſhall, in a Writ of Dower, unde Nhil habet, recover 
Damages from the Death of her Husband, 47. 

C. 

The 3d Dowment is ad Oſtium Eccleſie, 50. which is, 
where one of full Age ſeis'd in Fee, 55. at his Mar- 
riage aſſigns certain Tenements to his Wife for her 
Dower, which he may do without Deed, 50, 51. 

The 4th Dowment is ex Aſenſu Patris or Matris ; 
and is where one of full Age being ſeiſed of Tene- 
ments in Fee, 55, 56. and aſſenting by Deed, the Son, 
being an Heir perpetually apparent, at his Marriage 
endows his Wife thereof, 52. 

By Force of either of theſe two, the Wife, how- 
ever young, 55. may enter after her Husband's Death 
without any other Aſſignment, 55. and ſhall be barr'd 
of her Dower at Common Law, 54. 

The 5th Dowment is de la plus Beale, i. e. the fair- 
eſt of the Socage Land, where the Husband died 
cis d both of Lands holden by Socage and Kt. Ser- 

ice, 56. | 

Duke. Sec Nobility. 
Dum fuit infra Atatem 432. 
Earl. See Nobility. 
Eccleſiaſtical Perſons, Secular, or Regular, 144, 
Eccleſiaſtical Court 147, 148. See Courts, Cors 
poration, Profeſſion. | 
| Election. 

The firſt Agent ſhall have the Election, 218. He 

ho has two Remedies, may chuſe either, 217. A 

rantee of Rent determines his Election to take it 

| ay 


as a Rent or Annuity, by counting on a Writ of An- 
nuity, or making a Plaint in Aſſiſe, or avowing for 
the Rent, 217. But where one may have two Actions 
for the ſame Thing, he loſes not the higher by bring- 
ing one of a lower Nature, 217. An Ele&icn made 
by one Grantee 1s good for all, 218. Where no Inte- 
reſt paſſes, it can't be made after the Death of ibe 
Parties, 218. - 5 
It may be loſt by the Default of the Party to whon 
it is given, 143, 219. 5 
The Feoffee of the Iſſue in T. may confirm or ayoid 
2 future Leaſe made by the Anceſtor, 70, 71. 


Elegit 386. 
Embracery 472. 


* 
DOR 


ry 
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| Entry. 
A. 


. Writs of Entry are in the Per or Poſt, 82, 83, zin, 
Any Act which would be a wes yp if it amount 
not to any Entry, is, in Judgment of Law, an Entry, 
100, 334. A general Entry into Part, reduces a Free: 
hold in Law, to an actual Freehold in all Lands in 
the ſame County, 23. Alſo in ſuch Caſe, a Clan 
within View is equivalent to an actual Entry, whe 
ther the Party, by whom it is made, have any Fear 
not, 342. But an Entry into Part of Land where 
another is ſeis'd, will not deveſt his Eſtate in the ref 
_ unleſs it be actually made in the Name of all, 30 
And where ſeveral Actions are required, or the Lat 
is ſubje& to ſeveral Conditions, there muſt be lever 
actual Entries, 341. See Continua Claim. 


3 
Where one ſeiſed in Deed or Law, 328. of th 
Frechold, 32). and Inheritance, 327. of a cory 


. | - 3 
Hereditament, 325. dies by a natural, not civil 
Death, 201, 336, and the ſame immediately, 330, goes, 
328, to an Heir; not a Succeſſor, 338. In Time of 
Peace, 337, the Entry of the Perſon who has a Right 
to the Freehold, 337, is taken away, 325. Sce Baſtard. 

Yet if no Laches be imputable to the Perſon who 
has Right, as being under Age at the Time of the 
Deſcent, 334, or Covert Baron, 335, in Priſon, 335. 
or out of the Realm, 346, 347, at the Time of the 
Diſſeiſin and Deſcent, he may enter: If he were per- 
petually Non Compos, 335, 336, his Heir may enter : 
356. If one enter into, and die ſeis'd of Lands be- 
onging to a Body Politick in Time of Vacation, the 
uccelſor may enter, 350. 1 | | 
Alſo one who has a bare Title of Entry may enter 
notwithſtanding a Deſcent, 328, 329. And a Recover- 
r may enter on the Heir of the Recoveree dying 
ſeis'd Er Execution had, 326. So may an elder 
Brother, &c. after the Death of the Younger, who 
lied ſeiſed by Abatement, and claimed as Heir to the 
ſame Anceſtor, 330, 331. If a defeaſible Inheritance 
deſcend to one who has a Right of Entry to the ſame 
Land jointly with another, both may enter, 464, 465.. 

At this Day one may enter on the Heir of any Dif- 
ſeiſor, if the Anceſtor were not quietly ſeiſed 5 Years, 
but not on the Heir of a Feoffee or of an Abator, 
pr Intruder, dying ſeiſed, without continual Claim, 


326, 327, 342. 


C. 


he Eſtate which deſcended determine for Want of 
due, 327, or be defeated by Remitter, 327, or by a 
Re-entry for Breach of a Condition, 337. If the Diſ- 
ſeiſor's Wife be endowed of Part, 329, or the Wrong- 


Entry is reſtor'd for ſo much. 


An Entry for the Time taken away may revive, if 


D, 
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der come to Part by Purchaſe or Deſcent, 330, the 
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A Reverſioner may enter to avoid a Deſcent, 33, 
and even any Stranger may enter of his own Head on 
a Diſſeiſor, or the Alienee of a particular Ten't ha- 
ving committed a Forfeiture, 334. 

Fror. 
Writ of Error, by what Words releas'd, 385. It lies 
not of an interlocutory Judgment, 255. | 
Eſcheat. os | 
Land given to a Body Politick goes back to the Do- 
nor when the ſame is difſolved, 21. Land may eſcheat 
to the Lord, either for Want of Heirs, or by Attain- 
der. By Attainder of Treaſon, it goes to K. by Attain- 
der of Felony, to the next Lord, 20. 1 
A Defendant ſlain in an Appeal, has been adjudged 
to be hang'd, that the Lord might have his Writ af 
Eſcheat, 498. But one hang'd by Martial Law for- 
feits nothing, 20. | : 

If there be a Ten't by Title when a Diſſeiſee die 
without Heir, there can be no Eſchear, 357. An4 
vowry for Rent, Acceptance of Fealty from a Diſ- 
ſeiſor, bars the Lord of his Writ of Eſcheat, and 
bare Acceptance of Rent from an Heir or Feoffee does 
the ſame, 357. EP | 
The Lord by Eſcheat, as to ſome ReſpeRs, is ſaid 

to come under the Ten't, 450, 451. See Attornmen b. 
Conditions F. 
An Eſcheat takes not away an Entry, 323. 
; Eſcuage. 
. He who held by a whole Kt. 's Fee, 113, ought to be 
with K. 173, or his Lieutenant, or Lieutenant's De- 
ty, 4, in the War, either in Perſon or by another 
ent in his Stead, 114, 40 Days, 113, from the Time 
the Army entred the foreign Nation, 116. 

If the L'd himſelf went to the War; 114, he ſhould 
have Eſcuage of all his Ten'ts who held by Eſcuape 
and went not, 117, 118. But not before it was aſſefi d 
by Parliament, 1179. Nor of ' thoſe who held by 
Cornage, &c. becauſe they held not to go with * 
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he War, 114. Nor where one Ten't mediate or im- 
28, Wrnediate went to the War, 115. | 0 
E Whether the Tenant were in the Hoſt the whole 
ime, was tried by the Marſhal's Certificate, 118. 
Eſcuage uncertain was Kt. Service, but Eſcuage 
ertain was but Socage, 117, 118, 135, | 
EE Eſtate. 5 
Eſtate and Intereſt are collective, 393, 441 
There can't be two entire Eſtates of Fee-ffmple in 
Do- Ihe ſame Land, at the ſame Time, in different Perſons, 
teat / 6, I, 5 | | 
ain- \ greater Eftate may ſupport a leſs, but a leſs can- 
ain- pot ſupport a greater, 98, for a greater Eſtate in one's 
un or autre Droit, always drowns the leſs in one's 
led wn Right, 435, 40, 397, except where Land is in the 
tk me Conveyance given to Two, and the Heirs of one 
for- f them, 268, 269. Neither will an intermediate eon- 
ingent Remainder prevent the Drowning of the par- 
dies Micular Eſtate till the Contingency happens, 40, 
1 4-B A Confirmation of the Eſtate of a Leſſee L. to hold 
Di- is Eſtate in Fee, paſſes nothing, 40. 
nd a How an Eſtate may encreaſe, 476, 477, for other 
does Matters, ſee Curteſy, Dower, Leaſes, Fee, Purchaſe. 
| Eſtoppel. 0 5 
ſud I Eftoppel may be by Record, and by Matter in Wri- 
u Wine, and Matter in Pais, 450. It ought to bind both | 
arties, and extends not to Strangers, 450. That 
hich cauſes it ought to be certain to every Intent, 
reciſely affirmed, and material, 451, and directly 
o be ontradictory, Sc. 77. * Matter alledged by Way of 
De- Nuppoſal in a Count, is no Eſtoppel after a Nonſuit, 
51, 452. An Indenture by which an Intereſt paſſes, 
ine orks no Eſtoppel, 67, 68, 77. | | 
Where the Truth appears on the ſame Record, it 
ould Ray be alledg'd by the adverſe Party, 452. | 
age By Eftoppel againſt Eſtoppel, puts the Matter at large, 


nga ay take Benefit of Records tending to 
zitimate or diſable the Party, 452 Bs - 
| 7 
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An Eſtoppel of one as Heir to the Mother, bars 
his Claim as Heir to the Father, 467. See 7 rs no? 
and Acceptance. | ndenture 

| | Evidence. 


What is good Evidence, 10. R 
Natter of Juſtification muſt be pleaded, and cannot 
be given in Evidence on the general Iſſue, 91, 92, 39, 
5 | Exchange. 
A Conveyance by the word Exchange, 85, implies 
2 Warranty, 261, 483, and if it be executed in the 
Life of both Parties, 86, paſſes a Freehold without 
Livery, 85, and being made by an Infant, is not void, 
but yoidable, 87. | 
A new Rent may be granted, or a Rent in Eſp re- 
leaſed, bur a Thing merely perſonal can't be releaſed, 
Sc. in Exchange: for Land, 85, 86, The Things gi- 
ven and taken in Exchange, need not be equal in Ve 
lue, or have the ſame Quality of Eſtate, but they 
mult have the ſame Quanrity, 86. | 
Exception, how it differs from Reſervation, 73, 74. 


6  Excommmnication. 
If one excommunicate within the Realm, 203, ſue 
any Action in his own or another's Right, 203, «- 
gainſt any but him who excommunicated him, 203, 
and the Excommunication be pleaded againſt him, 
and teſtified under Seal, Sc. 203. Of one who has 
ordinary juriſdiction, and is immediate Officer of K.'s 
Courts, 204, the Defendant ſhall have Judgment to 
go quit without Day, &c. 205, but the Writ ſhall not 
abate, 7” | 
| | Execution. | 
Execution ſhall be awarded without Suit for none 
bur K. 387. It requires not any Delivery of Seiſin by 
the Sheriff, where the Demand of the Original is cer- 
tain, 51. Any Execution is diſcharged by a Releale 
df the original Debt, 121, 388, but none, excep! & 
Scire facias, 387, is barr'd by a Relcaſe of Adlions, 
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By 38 H. 8. 5. Any Fen't by Ex'on being clearly 
evicted of his whole Eſtate in the whole Land, ſhall 
have a new Ex'on againſt him, who was Party to the 


Firſt, but if ſuch Party were a Purchaſer, not unleſs 


he bave other Lands liable ro it, 386, 387. 
LY Evxecutors. OE X 

Perfons diſabled to ſue in their own Right, - 185, 
193, 195, 202, not being excommunicate, 204, may | 
ſue as Ex'ors and one profeſs'd may ſue his own Ex'or, 
201. F * 

Where two Ex'ors join in an Action, the Nonſuit 
of one does not nonſuir the other, 222. 

Ex'ors ſhall have any perſonal Intereft given by 
Statute to the Teſtator, 120, 387. And in ſome ſpe- 
cial Caſes, as for Relief, . may have Debt where 
the Teſtator cou'd not, 222, 250. 0 ö 

They may releaſe beſore Probate, 389. 

| Exemplification 314. 

Expoſition. 8 8 

No Deed ſhall be made void, that by any Conſtrue- 
tion can be made good, 10; therefore if Land can't. 
paſs in that particular Manner which was deſigned by 
« Conveyance, if by any Conſtruction it may paſs an- 
other Way, it ſhall, 81. Allo the Words ſhall be 
tranſpoſed, rather than a Grant ſhall not take Effect, 
05. A Warrant not expreſly limited to any Perſon, 
goes by Implication to the Feotfce, 481. Bad Gram- 
war vitiates not a Deed, 223. 2 

A Statute ſhall never be ſo eonſtrued as to damage a 
Man wholly innocent, 460. Neither ſhall the general 
Words of a Grant be ſo conſtrued as to work a Wrong, 
62. In joint Grants, the Law will conſtrue one to pre- 
cede to avoid a Wrong; and if the whole can't law-. 
fully paſs from both Grantors, ſo much ſhall paſs from 
eich as may lawfully paſs, 401. 5 

No Grant ſhall enure againſt the expreſs Purport 
thereof, 414, 413. Quoties in Verbis nulla ambiguitas eſt, 
ii nulla Expeſitio contra Vorba expreſſa fienda eſt, 22 9. | 

| | | | 14 


: The INDE X. 
Quæ Dubitationis Cauſa tollends inſeruntur you lem i + 
eommunem Legem, 289, & Expreſſio eorum ques tacite in- ne 
ſent nibil operatur, 277. | | on 
A Grant of Rent de qualibet Acra, enures out of 6+ 
very Acre, 224. See Fointenants. ' 
A Is junctive in the latter End of a Sentence dif. 
| Joins the Whole, 313, for other Matters, ſee Pro 
Grants, Agreement. 


Extingu/ſhment. 
Rent and Common, Sc. are but ſuſpended, na 
extinguiſhed by Unity of Poſſeſſion of the Land char. 
ged therewith, if the Eftate in both be not equl) 
high and perdurable, 152, 173, 415. 
A Grant of Rent to the Ten't of the Land, ene 
by Way of Extinguiſhment, 408. 
Extortion 47, 472+ 
Falſifying a Recovery, &c. 

At Law a Leſſee V. could not falſify a Recover 
againſt a Freeholder, but now he may, 70. Yet 
very Ten't cannot fallify a Recovery againſt hy 
Lord; 160, and no one can falſify a Point tried by 
Jury, 461. , 

5 F. 
| Fealty. . 

Fealty is an Oath to be true to the Lord, and to 
perform all the Services due, which muſt be done in 
proper Perſon, 112, 113, by every one who hold 

another, either at Common Law, 143, 144, 148. ord 
Copy, 109, not merely at Will, 192, or in Frank 
moin, 146, notwithftanding all other Services be et 
tinct, 149,145,151, and it is a Seiſin of all Services, 11 


Fee, eirs 
A. / =; 
Fee fometimes fignifies an Eftate to a Man and i! d. 


Heirs, ſometimes Land, as holden of another, I, * 


The IN D E X. 


45 taken in the firſt Senſe, is either Simple or in Tail, 


neither of which can paſs in a Grant or Feoffment with- 
our the word Heirs; 15, 28, 29, which includes all 


4. or his Heirs, or to 4. and his Heir, 12, orto 4 
Eſtate L. Yet the word Heirs is not neceſſary in De- 
pecial Conveyances for particular Reaſons, 13, 14. 
lauſe, in Forma pradifta, &c. 15, 29. 


erties, which cannot be reſtrain'd by any Condition, 
; that the Ten't ſhall be diſpuniſhable for Waſte, the 
Vife, ſhall have Title to Dower, the Husband to be 
ren't by Curteſy, 313. | 


articular Agrcement upon & Partition, 6. 
- > 


Jition or Limitation, 2, 39. Each of theſe is larger 


ation of 2 Remainder after them, 26, and may be 
harged wit 
er they de movable or immovable, 434. 


im, unleſs to reward his Servant, or in Frankalmoin 
r Frank-Marriage, 145. But at this Day regularly, 
ery Ten't in Fee -· ſimple may, at his Pleaſure, alien 


om Alienations tortious, or to particular Perſons, 
12. | 

Fee-tail, which is an Inheritance reſtrain'd to the 
eirs of the Bodies of ſome particular Perſons, 28, 


l deſcendible as it was before, but after that Statute 
could not be alien'd, charg'd or forfeited, as ir 
| ; might 


near or remote, born or to be born, 13, for a Gift to 
nd his Iſſue, 29, or Children, 13, gives him hut an 
iſes, 14. Fines, Recoveries, 14, and ſome other 

alſo it may be ſupplied by Reference, as by the 


Every Fee-ſimple and Tail have ſome eſſential Pro- 


No ſuch Eftate can be movable but by Cuſtom or | 


Fee-ſimple is either abſolute or qualified by con- 
han any other Eſtate, and will not admit the Limi- 
a Rent in Fee one Way, or other, whe- 


Antiently no Man could alien Land deſcended to 


e ſame, 311, and cannot be wholly deprived of ſueh 
ower by any Condition, yet he may be reſtrain d 


1, 38, and was made a particular Eſtate by W. 2. is 


The I N DEX. 
might have been before by the Donee, having Iſs. 
inheritable alive, 27: | | 

Whatever concerns. Land may be intail'd within 
W. 2. 28. but no Perſon-is enabled by that Statute 10 
take an Eſtate who was diſabled at Law, 175, 


D. 

Tail is either General or Special; 28, the firſt j 
where Lands are given to one and the Heirs of his 
Body, 28, or to two Men, or to a Man and his Me 
ther, 267, or to 2 Men and one Woman, 36, 267, and 
the Heirs of their Bodies. A Gift to an eldeſt Son, 
and the Heirs of the Body of his Father gives hin 
en Entail. A Gift to him and his Heirs of the Body 
of his Father, gives him a Fee, z). | 

Special Tail is where Land is given to one and hu, 
Heirs by ſuch a particular Perſon, which is gow, 4 
tho' both of them be married to different Perſons ua WF cc 
the ſame Time. By a Gift to Husband and Wife, if 
there be a Limitation equal-to the Heirs of both ther 0 
Bodies, both rake a ſpecial Tail, if to the Heirs > 


the only. begotten of or by the other, the Party u as 
whom it was ſo limited only takes it. an 
Some Gifts in T. as thoſe in T. Male out of the we 


Letter, are in the Equity of W. 2. Whoever inherits 
by Force of ſuch a Gift, muſt convey his Deſcet 
wholly by Heirs Males, 35, Sc. A Gift to one and 
his Heirs Males by K. is void, in a common Gratt 
gives a Fee, in a Will an Entail, 38. 

A Writ of Error by the Iſſue in T. can't be bart 
by a Releaſe of the Anceſtor, 28. Alſo an Eſtate T 
originally given by ſome King, can't be barr'd by a 
Act whatſoever done or ſuffered by the Ten'r, while 
the Reverſion-or Remainder continue in the Cront, 
477. But any other Eſtate T. may be barr d by li 
neal. Warranty and Aſſets, 313, 480, or forfeited df 
Attainder of High Treaſon, 477, 593, and not only 
the Entail, but alſo. the Remainder and Reverliot 


thercol 


thereon depending may be barr'd by a common Re- 
covery, 462, 477, notwithſtanding any Condition to 
the contrary, 313. Vet if a lineal Warranty and Aſ- 


die without bringing a Formedon, his Iſſue ſhall not 
de barr'd, 501. See Attainder. «a wet 

Alſo an Entail may be barr'd by a Fine; 477, and 
it may be charged with a Rent granted by the Ten't 


Entail be cut off, any Grant made by the Ten't be- 
ore, becomes indefeaſible, 392, 438. See Leaſes A. 

Ten't T. may be reſtrain'd by Condition from ma- 
ring a Leaſe by Force of the Statute, 312, and may 
he impower'd by a Condition to alien, 313. 

If Ten't T. within Age make a Feoffment, and bs 

ttainted, and die, his Iſſue is put to a Formedon, 733. 
A Ten't T. can't have ſome Writs, which Ten't in 
ce may have, 424, 425 _ 
Where Land is given in ſpecial T. and after it be- 
mes impoſſible by the Act of God, that there ſhould 
ver be any inheritable- Iſſue, the Donee is called 
en't T. apres, Qc. and has 8 Qualities ſuperior to 
oſe of a bare Ten't L. but has no larger Eſtate, 39. 


Felony, Force of the Word, 499. | 


Such Felony as is puniſhable by Death, corrupts 
e Blood, and forfeits Land in Fee, at this Day bars 
dt Dower, 500, is implied in à Statute by the 
'ords, ſubeat judicium vit & Membrorum, but not by 


ie Words that the Offender ſhall be ſubje& to K. “s 
. ill, Body, Lands and Goods, 500. It diſables one 
a purchaſe ro his own Uſe, 2, 62. Pardon thereof 
dle rtends not to High Treaſon nor Piracy, 493, 

"nM, | Feoffment, Feoffor and Feaffee. 

fs Thoſe who are diſabled to purchaſe, are diſabled to 
ion | A 


ſets deſcend to the Iſſue, and he alien the Aﬀers and 


n Conſideration of a Relcaſe of Right, and if an 
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| A lawful Feoffment deveſts all wrongful Eftare,, i;. 
A Feoffment by a Leſſee V. is a Diſſeiſin as tothe 
Leſſor, and yet is a good Feoffment between the 
Parties, 427, 470» ? 
The Feoffor is Ten't to the L'd's Avowry till al 
the Arrears of Rent be paid, but the Feoffee is very 
Ten't, 112, 359. | 
The Feoffor is Ten't to the L'd's Avowry till all th 
Arrears of Rent be paid, but the Feoffee is very Tea!, 


312. Sec A b 
For a Deed of Feoffment. See Deed B. 


! 

Fifions. ms 
Fictions in Law always equitable, 224. See 4gw 5 
went. ; iti 
8 Fine. 8 


A Fine with Proclamations bars all Strangers under 

no Diſability, not claiming within 5 Years, 349, 414 
6. | 

2 Fines by Feme Coverts and Ten't T. See N 

E. and Baron and Feme D. | 

Fine and Ranſom, 191. 

Forcible Entry, 343, 344. | ya 

Foreign Voucher, 156. 

"Things done in foreign Countries, how pleadali 


and triable, 347, 348, 349. | : - 
| i 
Forejudgment, 1 53, 154. | 5 


Forfeiture, 

Any Eſtate in a Thing lying in Livery, 339, in Po 
ſeſſion or Remainder, 339, being leſs than an Inhen 
tance, 40, 340, may be forfeited by Feoffment, © 
veſting the Reverſion or Remainder, 339, 426, VWs 1 
not by a Leaſe and Releaſe or Confirmation, &. 
Ouere, If a Leaſe by a Leſſee L. to the Leſſor for 1 The. 
Leſlee's Life, with a Remainder over ta the Leſſ 
and a Stranger be any Forfeiture, 430. eatic 


4 | | Such 
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Such Eſtates in Things lying in Livery or Grant 
may be forfeited by Matter of Record * Is 
By Alienation, whether it deveſt the Reverſion or 
Remainder, or not, 39. 2. By Claim in a Court of 
Record (expreſs or implied) of a greater Eftate than 
he Party has a Right to, 339. 3. By affirming either 
aively or paſſively, the Reverſion or Remainder to 
de in a Stranger, 51, or being of Covin to Recovery, 
ithout the Aſſent of him in Reverſion or Remain- 
er, appearing judicially of Record, 4, 5, 462. 
He who enters for a Forfeiture comes under, and is 
zubject to the Charges of the particular Ten't, 228, 


1 Forfeiture is not purged by a Re- entry for a Con- 
ition broken, 287, 288, 340. A Forfeiture general 
y given by Statute for a private Wrong, goes to the 
arty wronged, 245, 246. See Eſcheat, Indifment, and 


Vince. 
| Frmedon. See Aſſets and Fee E. 


Frankalmoin. | ET 
Every Ten't in Frankalmoin muſt be ſpiritual Cor- 
ration, 144, 146, and hold of the Donor or his Heirs, 
49. Conſequently ſuch a Tenure can't be reſerved 
Ja Subject, ſince the Statute of quia Emptores, with- 
it a Diſpenſation thereof, 150. And if a Scigniory 
voi Fronkeimoin Eſcheat, c. the Ten't ſhall hold of 

e next Lord by Fealty, 151. 8 
Before the Statute had altered the Manner of cele- 
ating divine Service, 146. Such Ten'ts were com- 
llable by the ſpiritual Law, upon a Complaint to 
Ordinary or Viſitor, to ſay Prayers for the Souls 
the Founders, Sc. 146, 147. And in Refpe@ there- 
are diſcharged of all other Seryices whatever, 
6, 148, und may compel the Lord to acquit them 
nt all other Lords, 152. 


x, becauſe nothing certain was reſerve in the 

cation of the Tenure ; but thoſe, who hold by any 

vine Service ſpecially expreſs'd, may be me" 
1 an 


r bey cannot be diſtrain'd for a Neglect of their 
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ſtate L. at leaſt, 61. It cannot paſs without Livery, ei. 


N * * * 
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| — compelled to pay Damages for their Neglect, 127, 
"gs. | 


Frank Bank, 165. Se 1 
Frank Marriage, 3, 30, 31, 263. | U 
Fraudulent Conveyances, 5. p. 
Statute of Frauds, 77, 78. to 

| Free bold. | L 


A Freehold in Land is the Eſtate which make; 4 
Man Ten't to the Precipe, 356, and muſt be an E. 


cept in ſome ſpecial Caſes, 85, 105, 304, yet both: 
Freehold in Law, and alſo in Deed, may in ſome (i- 
ſes be veſted in a Man without Entry, 356, 362. 

A Freehold in Law gives Title of Dower, 44, (8 
Curteſy) and deſcending to an Heir, takes away u 


Entry, 327, 328. See Voucher, | : 
An Eſtate of Freehold in Rent cannot be created i 
out of a Term Y. 224. _ G 
| | Gavelkind. dari 
 Gayelkind makes all the Sons equally inheritable H 
the Cuſtom of the Fee, 262. Both Gavelkind and Bui eithe 
Engliſh differ from the Common Law as to the Tiſa e h. 
of Dower and Curteſy, 42, 50, 165, and differ ſw ec; 
all other Cuſtoms, in being taken Notice of by s. 

Law when generally alledged, 263. 
| Glebe, How charged, 437, 438, See Parſon. Th 
worked Grant, | Vi a 
The word Grant is general, and may be conſtuu dare 
to amount to any particular Conveyance ; une ler; 
verſo, 400. In a Leaſe V. it implies a Warrant, er ;. 
| The ſame Deed may enure partly by Way of Grail; o 
artly by Extinguiſhment, 408. A Rent granted i 71, 
8 for Owelty of Partition, ſhall deſcend ih, ; 
Courſe of Parcenary, 256. A general Grant of RH ;, 
by two Ten'ts in Common, ſhall enure ſeverally, % if de 


256, 357. Sce Expoſition, Deed, Feoffment, Surrender, u 
Confirmation. 112 | 
4 Guard 


The INDEX 

Guardian. | 

Guardian by Common Law, is either by Nature, 
Tenure, or for Nurture, 139, 140. | 8 
1. The Father's Right by Nature to the Guardian- 
ſhip of his Son or Daughter, being Heir apparent, is 
preferr'd ro the Title of the, Lord by K. Service, as 
to the Marriage, bur not as to the Cuſtody of the 


Land, 132, 139. ay : 


a Guardianſhip by Tenure is either by Kr. Service or 
"MW $ocage. The Lord by Kr. Service had the Marriage 
and Wardſhip of the Land of an Heir Male, till his 
ee of 21 Years, 120. of an Heir Female till her Age 
of 14. and by W. 1. if ſhe were unmarried at her An- 
ceſtor's Death, till her Age of 16, to tender her Mar- 
rige within that Time, 120. ts 
tle could marry his Ward but once, 128. and forfei- 
od all his Right by diſparaging an Heir Male under 
he Age of 14, 129. Had ch fingle Valne of the Mar- 
1zge by Common Law, without any Tender; and by 
dtatute, the double Value of an Heir Male refuſing 
is Tender, and marrying againſt his Will, 130. For 
ither of which he might ſue, or detain the Land, and 
e held the Land detain'd for the fingle Value as a 
edge; for the double Value as a. Satisfaction, 61, 
30. See Ward. f 


8 | C. 

The next of Blood, 135, 136. being of full Age, and 
ompos, Sec. 138. and not poſſibly inheritable to the 
cir of Socage Land, 135, 136, 138, 139. ſhall be his 
puardian till his Age of 14. 135, 136, 141. Of Bro- 
ers being Uneles to an Heir of Land in T. the El- 
er is prefer'd ; of the Couſins of the Part of the Fa- 
ber or Mother, he who firſt ſeiſes the Heir, 138. 
The Father, 139. and every other Socage Guardi- 
» 156. or whoever occupies the Land as ſuch, 141, 
all account to the Heir at his Age of 14. 136, 140. 
nd de allowed his Expences, 136. and for What he 

=: = ; was 
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was robb'd of, Sc. 140. But after the Heir's Age of 
14, he ſhall be charged but as Bailiff, 141. and ſhall 
not account for a Marriage after that Age, 137. 
Guardianſhip in Socage can't be forfeited by At. 
tainder, and goes not to the Husband or Exccutor of 
the Guardian, 139, 140. as a Guardianſhip by Kt, \ 
Service did, 141. 5 


If an Heir have no Inheritance lying in Tenure, and 5 
the Father diſpoſe not of his Cuſtody, the next of | 
Kin ought to have it according to the Rules above ff ;j 
ſaid, 137. | | 
By Statute, any Father may diſpoſe of the Tuition g 
of a Minor to any one, not being a Popiſh Recuſan, WW jj 


1.34, 139 RE 
Habendum 8. | 

The Habendum may enlarge the Premiſſes, 396. l 
may alſo ſever a joint Eſtate therein given, 269, 216 
And by expreſs Words may reſtrain a Fee-ſimple 
therein to a Fee-tail, 29, 

Regularly, none can take a preſent Eſtate who art 
not nam'd before the Habendum, 10, 29, 37, 38. 

| | Heir. 

. g 
An Heir muſt be a natural lawful Subject, 11, bu 
ving humane Shape, 10. born either in Wedlock, 0 
within 9 Months after his Father's Death, 11, 12, 1, 
vet he may be an Outlaw in Debt, 12. attainted d 
Hereſy or Premunire, 12, 500. and Ideot, Loeper, & 
12. 

One Anceſtor can't take from another the Pong 
of binding one who is « common Heir to both, 25. 
1 | 

Whatever is grantable by the Great Seal, is deſcerWher 
dible by the Rules of Common Law, (13) No Lim 
tion can alter the Courſe of Deſcent, 12. therefore 
a Fee be limited to the Heirs Male, 38. or cle 


vl 


R 
MW Heirs Female, 39. or Heirs of the Part of the Mother, 
19. yet it ſhall deſcend by the common Rules of Law: 
Bur Arms deſcend to the Heirs Male only, 28. | 
; Every Heir to Land in Fee-ſimple, 16, 21. or to & 
(WW Warranty, or to fuc an Appeal, 21. muſt be of rhe 
MW Whole; 16, 21. and alſo of the moſt worthy Blood, 
$6, „% a 5 8 
He that is next of Kin Jure Repræſentationis takes as 
4 Heir, the next Jure Propinguitatis takes by Purchaſe, 
is. Not the Father, but the Uncle ſhall be Heir ro 
me Son ; but if the Father have a Son born after, he 
ſhall enter on the Uncle, 16, 17. and if the Uncle 
get an aQual Seiſin, the Father may afterwards be . 
Heir to him, 17. But the Father can never be Heir 
to a Warranty made to or by the Son, 17. * 


C. 


6.08 4! thoſe of the Blood of the Father, ſhall firſt be 
ole keirs to a Purchaſer, and then thoſe of the Blood of 

the Mother, 18. But Land, or an Uſe, &. deſcend- 
ed to one as Heir to his Father or Mother, ſhall ra- 
ther eſcheat than go to any, not of the Blood of the 
firſt Purchaſer, 18, 19, 20. Unleſs the Heir made 
himſelf a Purchaſer by taking a new Eſtate in ſuch 
Land, Sc. 18, 19. | 


| D. 

He that claims a Fee · ſimple as Heir, muſt be Heir 
o him that was laſt actually ſeiſed, 17, 22. Conſe- 
vently, if an elder Brother get actual Seiſin of an 
e, Land, Rent, Advomwſon, &c. in Fee ſim ple, fc. 
elcended to him from the Father, and died, the 
hier of the whole Blood ſhall have them as Heir to 
im; if he get not ſuch Sciſin, the younger Brother 
pt the Half Blood ſhall have them as Heir to the E- 
her, 22, 23. But Eſtates T. and Dignities, deſcend 
E to the Heir of the firſt Donces; and Crown 
nds Jure Corenæ attend the Crown, 24. 8 
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22: | 5 
| No Bond, Leaſe V. or other Chattel, 12, 494. ex. 
, cept Heir-looms by Cuſtom, 27. can go to a SubjeQ's 

12. Heir, tho' they be ſo limited, 71, 448. But Fit 
in a Pond, c. go to the Heir, 12. Alſo an ARion 
againſt one who defaces a Monument may be brought 
by an Heir, 27. And a Warranty, Annuity, or Free. 
hold dererminable upon Lives, 494. or an Inheritance 
in an upper Chamber, 81. may deſcend to an Heir 

Bur nothing can deſcend to an Heir, except it were 
firſt in the Anceftor, whether it be Land or Rent, 15, 
301. or a Warranty, or Lien to pay Money, 490. ex- 
cept a Title of Re-entry, 301. yet in ſome ſpeci 
Caſes, the Heir may have an Aion which the An- 
ceſtor could not have, 94, 336, 337. 

In Debt againſt an Heir, the Land is bound from 
the Time of the Writ, 157. For other Matters, ke 
Fee, Purchaſe, Lien, Voucher. | 
TO Herbage 6. 

. Hereditament 2, 7. 4 
Hide or Plowland 7, 113, 114. 
Be Homage. 
Homage was due from the very Ten't, 112. whethet 
he came in as Heir, or Alienee, 160. But from 10 

other, 112. and from him but once, 160. 
None could do or receive it by another, 110, 11; 
nor could one do or receive it in his own Perſon, u- 
Jeſs he had a Fee ſimple or Tail in his own or another) 
Right, 110. An Eeeleſiaſtick, or Feme doing it 
ſhould not ſwear to become the Lord's Man or We 
man, 109. as all others did, 109. See Corporation. 

1 Homage Aunceſtrel. 

Homage Aunceſtrel, by which any Lay Ten't, 15 
may hold of a Temporal or Spiritual Lord, 154,1 
bound the L'd to warrant, 155. and acquit the Ten! 
152, 155. while it laſted; but if it were once diſco! 
tinued by a total Alienation of the Tenancy, it eo 
*mever be revived, 159. 1 
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'Hofpital 437, 442. | 
| Hotchpot 263, 264. 
| 3 Hou ſe. | | | 
| Houſe for Man's Habitation is favoured in Law, 5, 
| 97. : 
, | 


Hushand. See Baron and Feme. 
Identity. 
The Conſtruction of the Word Idem, 29, 234. 
| Taeot. | 

| Izeots, Non Compos, Ec. may be Heirs, 12. may pro- 
WR (-cute an Action by others, 208. and. be barr'd of an 
ry by a Deſcent, 336. and be concluded by a Pur- 
; chaſe or Feoffment made by them, 3, 336. yet K. on 
Ofkce found, may avoid their Als, &c 336. and ſo 
may their own Heirs after their Death, 3, 336. 
* Im priſonment. 55 | 

Ol! Men, and Women with Child, have been ex-_ 
eus'd from Impriſonment, in Caſes wherein others are 
liable to it, 383. 386. One may avoid a Bond by Dureſs 
of Impriſonment, 34. Alſo one in Priſon may avoid 
2 Deſcent, 335. or Ouilawry, or Default in à real 
Aftion, 346. had againſt him during his Impriſon— 
nent; yet upon Motion he may be brought to the 
Dar, and put to anſwer, Sc. 346. A 

Indenture. : 

An Indenture is either in the firſt or third Perſon, 


BE 9. All the Parts thereof are but one Deed in Law; 
het 9. It eſtops a Leſſee to plead that the Leſſor had 
5, bothing in the Land, 77. But where an Intereſt paſſes 


dy it, it works no Eſtoppel, 68, 77. nor does it eſtop 
n any Caſe after the Leaſe is determined, 77, 78. 
1 Indict ment. | | 
The different Relation of a Forfeiture on an Indi&- 
ent, and an Appeal, 20, 21, 498. £2 |; 
ü Inſam. . 
An Infant may ſue by Guardian or Prochein Amy, 
nd defend by Guardian, 208. But in many Caſes the 
| Bb3 | Parol 


The INDEX. 

Parol {hall demur if he be Demandanr, and he hill , 
have his Age it he be Ten't, 251. and where he is M | 
Plaintiff the Defendant ſhall not wage his Law, 201, 11 

- He cannot alien Lands or Goods, 258. or make an 0 
unavoidable Purchaſc, 3. or bind himſelf in any pe- 
nalty whatever, 258. He can't wage Law, 391. nor Ml 
take any other Oath, 259. except that of Allegiance, t. 
109. and is not hurt by a Default in a Precije, 259. il « 
neither can he be bar'd of a Right of Action, 35 Ml 1. 
A Warranty made by him is void, 471. A Feoffment, 0 
471. Exchange, £6. or Leaſe V. 68, 408. is voidable, Bill a; 
He or his Heir general, or ſpecial, 433. may at any 31 
Time avoid Matters in Pais done by him during hu or 
Nonage, 3, 432. But Matters of Record, ſuffered by A 
bim in Perſon, can be avoided during his Nonage ve. 
only, 199, 486. and in ſome Caſes, not at all, 4%. the 
He is bound by all Conditions, 321, 322. Charges and 
Penaliics, 486. in the original Conveyance, 321, 406 
except that of doubling the Rent for Non-payment, 
335. See Conditiens M. He may loſe his Preſentment 
dy Lap'e; his Right by Non claim in ſome Caſes; bi 
Tatry by & Z.emiiter, or by a Deſcent to K. but by 


no other Deſcent, 335. Being Executor, he miy A 
Releaſe upon Payment, but not without, 258. lu tar 
many Caſes, an Infant born is more favoured tu ſcan: 
one in Venire ſa Mere, 154, 334. See 498. ly, 
Inberitan e. See Heir B, E. in / 
Inheritance may ſignify Land purchaſed, 24. Mer 
| Intendment, WW 
The Judges ovght co follow the Intendment of the ture, 
Law, 120. | Bk | 
| | Intereſſe Termini. Joi 
A bare Intereſſe Termini can't be confirmed, 39:. Nei Rent 
ther can it be enlarged, 361. Nor ſurrender'd in Deed, pure 
433. Vet it is grantable over, and ſhall go to Em; eo, 
71. and is not Joſt by the Death of the Leſſor, 8). r jo 
FJoinder in Action 262. See Fointenants D. all, 8 
Fointenants, and Tenants in Common. pr. 
Jeintenants by Right are thoſe who taking in the! WWircfuſe 


natur 


N IN DEX 
natoral Capacity by joint Words, have an undivided: 
poſſeſſon and Eſtate, which yet may hve ſeverat 
limitations, 265. Jointen'ts by Wrong are thoſe who 
a diſſeiſe another to their own Uſe, c. 266, 274. 
frxꝛen'ts in Common are thoſe who have an undivided: 
r MW Pofeffion but ſeveral Eſtates, 275. as where a Join- 
ten't aliens his Part, 275. or a Jomten't in Fee makes 
„  « Leaſe L. 276, 277, 278. or a Joinien't Y. makes a 
WH Leoate v. 277. or a joint Leſſee L. grants all that be- 
„ bongs to him to another, 276. or a ſole Ten't enfeoffs 
« another of an undivided Part, 276. or grants Land 
indy co Perſons who take in ſeveral Capacities, 275. 
u or to A. to hold for Life, to B. for Years, 273. or one 
5 WY Moicty to A. another to B. 275. or by Conveyance 
20 Wl veſting ar ſeveral Times, as by Way of Remainder to 
„te Heirs of A. and B. then living, 274. Sce Grants. 
nd A Grant to two Men, &.. and the Heirs of their 2 
6. WW Bodies, gives them a joint Eftate for their Lives, and 
it, WW ce veral Inheritances, 267, 268. A I.cafe to 4. ard B. 
and the Heirs of A. gives a joint Litace fer Life to- 
via both, and the Fee to A. 269. which is executed as r 


by Wome Purpoſes, and not as to others, 270, 377. | 
af A Right of Entry and of Action may ſtand in Join- 
la ture, but a Rent ſuſpended, and a Rent in Poſſeſſion 
vu i cannor, 273, 274. Allo a Man may be poſſeſs joint- 


ly, 267. or in Common, 282. of Chattels, or Things 
in Actions, 361. And a joint Stock between any but 

Merchants ſhall go to the Survivor, 267. | 
When a temporary Cauſe, which ſevered a Join- 
ture, is determined, the Jointure revives, 274,276, 277+ 

. B. 

Jointen'ts are ſeiſed, fer my & per Tout, 271. and a 
Rent reſerved to one of them in a Leaſe by all, ſhall 
dure to them all, unleſs it be by Indenture, 277, 
500, 501. And an At done to or by one Jointenant, 
or joint Grantee, in many Caſes is effectual for them 
all, $3, 84, 112, 320, 419. yet if they agree ſeverally 
o preſent to a Church, the Ordinary may accept or 
retuſe the Preſentment of either of them, 272. But 
B b 34 — 
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if Parceners can't agree, he muſt accept the Pre. 
ſentee of the Eldeſt, cr of her Iſſue or Aſſignee, 244, | 
331. They ſhall do Homage jointly, but the eld | 
Parcener ſhall do it for all the reſt to a Subject, and i 
(if they be within Age) to K. alſo, 111, 112. l 

| D . ü | e 
Each Jointenant has a Right to diſpoſe of no more 
than his own Part, 432. and if he die without dil 


poſing of it, his Part ſhall go to the Survivor, who 0 
ſhall avoid any Deviſe, 271. Incumbrance, 270. of 1 
Eſtoppel, 270. bur not an Intereft for Years in tle 
Land it ſelf, actually veſted in another, 270, 
In real and mix'd Attions, Jointenants, 279. and 

in many Caſes Parceners ſhall join, 252, 280. But tr 
Ten'ts in Common ſhall ſever in ſuch ARtions, 2:9, It 
but ſhall join in an Aſſiſe for a Thing entire, reſerv'l 80 
for Rent, 279 280. and in Quare [mpecit, Raviſh. ke 
ment of Ward, Detinue of Charters, &c. yet one of g 
them can't bar the other by Releaſe, Sc. 280. Al 37 
then ſhall join in all perſonal AQtions which concern 

not the Title, but the Profits, 281, And in Debt « WW all; 
gainſt their Leſſee, bur ſhall ſever in Avowry, 281, 

282. Where jointenants or Parceners have a joint 
Remedy, and one recovers, both may enter, :14 in 
464. In an Adtion of Waſte in the Tenuir, one Joi 
renant by his Relcaſe may bar the other, but not nan 
an Action of Waſte in the Tenet, 456. 2 k 
Common Law gave no Adtion againſt a Tent Wc... 
Common, E taking the whole Profits, 282. but 

gives an Alte or Ejectment againſt him, aCtuii 1 
ouſting his Companion, 282. And an Action on the 5 
Caſe for doing ſome Atts to the Deſtruftion of the It- 86 
heritance, 283. And the Statute of Gioceſter gives! 7 
particular Action of 1 283. ep, 

lointen't, &c. at Law might make a Partition by 5 


Decd, 256, 272. and at this Day they are compels 
ble by Wart to make Partition, 262. , 


UW 
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A Partition between Nun by Force of the 
Statute, deſtroys not a Warranty annexed to their 
Lands, as a Partition at Common Law does, 272, 273. 
A Relcaſe by one of them to his Companion, hurts 
not the Warranty: A Feoffment by him to a Stran- 
ger, extinguiſhes ic for the Feoffor's Part, 492. 
F. | 

A jointen't cannot infeoff, but may releaſe to his 
Companion, a Ten't in Common may infeoff, but 
can't releaſe, a Parcener may do either, 284, 251. 


Fointure 54, 425, 467+ 
Ireland 214. | 
Iſſue. 


An Iſſue is a fingle, certain, material, 188. and 
triable, 189. Point; not a negative Pregnant, 189. 
It ought to conſiſt of an expreſs Athrmative and Ne- 
gative, except in ſome ſpecial Caſes, 189. Being ta- 
ken generally it refers to the Count, 188, If the Sub- 
ſtance - it be found, it is ſufficient, 172, 173, 317, 
311, 37% | 1 

Pleas amounting to the General Iſſue are not to be 
allowed, 405. ip 


Judgment. 

The Entry of the Judgment is the ſame on a Plea 
in Bar, or to the Writ, 463. | 

judgment final is given in Attaint, Law-Wager, 
and Writ of Right, 390. | Ces 

A judgment for one's own Debt, binds the Land 
from the Time of the Judgment only, 157. 

+ Fury. f 

Dy antient Courſe, 24 Jurors ought to be return'd, 
235, and every one ought to be Liber & Legalis, 235 
Sre Challenge. 2 5 

They may find a collateral Warranty, and an E- 
ſteppel which binds the Intereſt of the Land, 317. 
ad they may find a tranſitory Matter in apy Coun- 


ly, 378. 5 1 
3 After 


The INDE X. | 
After they are gone from the Bar, they muſt be 
kept up cloſe, 318. and if they receive an Evidence. 
from either Party which was not produced in Court, 
or eat at his Charge, the VerdiCt ſhall be ſer aſide, 
17. : 
: In criminal Cauſes of Life or Member, they can's 
be — till they have given a Verdi& in Court, il / 
318. | : | 
They may either give a general or ſpecial Verdid 
at their EleQion in any Caſe whatever, 316, 31% Wl 
See Iſſue, Verdict, Venue, Evidence. 8 0 
| . Fuſtification. See Evidence. 
| King. | J 
K. may take a Chattel in Succeſſion, 12. May take ( 
a Fee without the Word Heirs, 15. May reſerve Bl ”' 
Rent out of a Thing incorporeal, 73. Preſents to 
Churches in the Vacancy of a Biſhoprick, 141. Can't 
be nonſuit, 213, can't be barr'd by Warranty without 
Aſſets, 28. Nor by any Laches, in not claiming in 
Time, 178. can't diſpenſe with the Statute of Simo- 
ny, 178. or with that againſt buying of Offices, z:; 
as he may with thoſe of Mortmain, 148. Quia Eny 
ſores, &c. Where he is deceived his Grant is void, 12, 
38. The Clauſe of bis Teſtibus in his Grants is at ths 


Day changed for Teſte meipſo, except in Patents d L. 

Nobility, 10. See Capite. = IE 

NKMiuigbt - Service. * 

Knight-Service was aboliſhed by 12 Car. 2. 125. See 7 

Deviſes, Eſcuage, Guardian and Ward, = 
| ; Laches. : 

To what Perſons Laches is not imputable, ſee B. 3 

ran and Feme E. Infants, Ideots, Imprifonment, Entry .in 

Lafſe 439, 441. c A 

Leaſes. | thar 

-* hs : nay 


A Leaſe is the Transferring of an Eſtate for Li **« 
Years or at Will, 61. Proper Words for this * 
5 | N | po! , 


| The I N D E X. 
poſe, are Grant, Demiſe, &c. 69. yet if they tranſ⸗ 
fer no Intereſt, 68. they amount not to a Leaſe, 67, 
68. and in ſuch Caſe the Leſſee may plead Non demiſit 
to an Action of Debt for the Rent reſerved, unleſs 
the Leaſe were by Indenture, 76. 
At this Day every Leſſor may diſtrain, or have Debt 
for Rent reſerved out of a manurable Tenement, 73. 
whereof he was in Poſſeſſion at the Time, 76, 216. 
or the Remainder or Reverſion thereof, 73. and he 


may have Debt for a Sum made payable on the Leals 


of a Thing incorporeal, 73, 103. 5 ; 

No Leaſe by Ten't T. 63. Husband ſeiſed in the 
Right of the Wife, 63. or Eccleſiaſtical Corporation 
(See Corporation) is good after the Death of the Leſſor, 
if not conform'd to the Rules preſcribed by 32 H. 8. 
EI. &*c. 63, 64, 65, 66. And in ſome Caſes they are 
void, in others yoidable, 78. See Acceptance. 

A Leſſce of Land with Mines, in which there were 
Mines before, cannot dig for new, 97. Every Leſſee 
L. or Y, may take reaſonable Botes, 59, 23. and are 
ſubject to an Action of Waſte, 90, 101. See Waſte. 


B. 

A general Grant by a Ten't in Fee, 60. Of a Thing 
lying in Grant, or with Livery of a Thing lying in 
Livery without any Limitation, paſs an Eſtate for the 
Leſſee's Life, abſolute, 60. Such Grants, with a Limi- 
tation during ſome uncertain Time, paſs an Eſtate for 
I. determinable, 60. for every uncertain Eſtate for 
Life, except in ſome ſpecial Caſes, 60. A Leaſe by 
Ten't T. 61. A Grant by Leſſee L. of his Eſta te ro 
another, 59. makes the Leſſee or Grantee Ten't pry 
autre Vie, whoſe Eſtate ſhall go to his Heirs, if nam'd. 
in the Leafe or Grant, if not, to his Ex'ors, 89. | 
And Eſtate for one's own Life is an higher Eſtate 
than an-Eſtate for another's Life, 59. and the later 
way be drown'd in the former, or derived out of it, 
and leave a Reverſion in the Ten't, 59, 60. 


C. 


. * 
ND 
A Leaſe V. muſt have a certain Beginning and « 

certain End, when it is limited to rake Effect, yet ii 

may begin on an uncertain Contingent, or be made 
certain by Reference, or determinable upon Death, 
63, 69. If ir have no Beginning limited, it ſhall be p 
gin from the Delivery, 72, 73. 

It may in ſome Caſes be avoided by one, and be- 
come in Force againſt another, 68, 71. 

A Leaſe V. by one out of Poſſeſſion is void, and 
can't be made good by a ſccond Delivery on the 
Land, 81. | | 
A Leaſe L. may ſupport a Leaſe V. non & converſe, i, 
See Intereſſe Termini, and Releaſes H. . 


D. | 

A Leaſe at the Will of the Leſſor or Leſſee, 98. « 
a Deed of Feoffment without Livery, is in Ls 
Leaſe W. 101. No ſuch Leaſe can be transferr'd fro 

one to another, 101. or Subje& the Leſſee to an Aft 
on for permiſſive Waſte, 101. 

A Leaſe W. may be determined either by the le 
ſor's expreſly forbidding the Leſſee to occupy, 1% 
or by his doing an Att which would be a Treſpaß 1 
the Leaſe continued, 109. or by the Death of tk 
Leſſor, 102. or Leſſce, 109. (except in the Caſe d 
Jointen'ts) 100. but not by Marriage. 

When a Leaſe W. is determined by the Leſſor, 
or any uncertain lawful Eſtate is determined meeſſ 
by the Act of God, 99. the Ten't ſhall have in 
Entry, Egreſs, and Regreſs, 98, 101. to cut down 
Corn ſown by him, and ſuch other Things as yields 
aknual Increaſe, and to carry off his Goods, 98, id 

1 e 
Leber 12, 62, 208. 8 cas 

Lien Real and Perſonal, how diffcrent, 
4794. | 

Legeance. Sec Alien, | 
| Lad 
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a . Limitation. 


e Words of Limitation, 324; If I make a Leaſe Y. to 
1, WH two, Proviſe, that if the Leſſees die, I may re enter, 
> WE both muſt die before I can enter, 308. See Conditions G. 


& Limitation ef Writs, 173. 

11 Livery of Lands holden by. Kt. Service, 123, 
he a 140 N | 1 

. | Livery of Seiſin. * 


Livery of Seiſin is not good by a bare Act without 
Words, 84; Nor can it pals a Freehold in Hituro, for 

«MW hich Cauſe a Remainder to the Heirs of B. limited 
on a Leaſe V. to 4. is void, 304, but it may be made 
on a Decd dated out of the Realm, 318; And may 
paſs not only movable, but immovable Inheritances, 
do; Being made of Parcel of Land in one County, in 
the Name of all in the ſame County, it paſles all, 85, 
342; Being made on two diftin& Grants, having dif- 
ferent Limitations of the ſame Land it enures by 


loieties, 50, | | 
Livery actually made upon the Land, is called a 
Livery in Deed, 78, 79; Livery within View of the 


nd, is called Livery in Law, 79, which muſt be. 
erf ade to the ſame Perſon who is to rake the Freehold, 
ns 4, and executed by Entry in the Life of both Parties, 


79 

If a Deed of Feoffment, (without which at this Day 
o Freehold can paſs by Livery, 78, be made to 
wo and their Heirs, Livery to one of them, ſecundum 
mam Charts, paſſes a Fee to both, 80. And if a 
eaſe V. be made to A. Remainder to B. in Fee, Li- 
very given to A. before he has entered by Force of the 
eaſe, veſts the Remainder in B. $3, 84. But Livery 
ade. On a Leaſe V. or on a Grant of Land to hold 
iter the Grantor's Death, paſſes nothing, 80. If : 

Dee 
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Deed of Feoffment be made without Condition, and 


3 


ey <p La 
pales by the Deed, 2 . -e pe. ns lv 
Lord and Ten't. See Tenure, Meſnalty, Ac i 
Lunatick 336. 1 YM 
Maintenance 472. 
| | 3 > WON - > | 
A Freehold in Poſſeſſion can't be Pareel of the Re- 
verfion of a Manor expeftant on à State of Free- 
hold, 422, 423. Sce Rent A. £2 | 
Lhe Marriage. See Baron and'Feme A. 
en nnn fl 
5 Maxims, whi 
Afectio tua nomen imponit Operi tuo, 8 5. 175 
Conſenſus tollit Errorem, 187. | «| 
Ceſſante Ratione Legis ceſſat Lex, 115. | | 
Ceſſante Cauſa ceſſat Effectus, 121. 8 
| ws magis dignum trabit ad ſe minus Dignum, 338: _ 
. Ratibabitio retrotrabitur, c. See Agretuen 
and Expoſition. = 
* Maybem 191. . 0 
Melius inguirendum 126. 1 2 
Merger ae Eſtate. See Eſtate. cant 
Me un 


A Meſnalty is extinct by the Lord Paramount's Pur- Wi ennc 
chaſe of the Tenancy, 231, or by an Eſchcat of the BI Parl. 
Tenancy, or of an inferior Meſnalty, 151, and being Writ 
extindt as to the Fee-ſtmple, it cannot continue as 10 Baro 
a particular Eſtate, 231, 232, 373. Ne 
A Writ of Meſne may either be brought at cy to tr 
; a | 13 1343-2 | 66:13 J Ar 


[ 


Law, or by Force of W. 2. by which the Ten't may 

ſorejudge the Meſne, making a ſecond Default after 

judgment of Acquittal had againſt him, 152, 133. 
Meſſuagium 7, 101, | | 


Miſcontinuance 423. "4 ih 
Ho of Frma, where immaterial, S. 
376. . 


| Monaſteries 148, 
Monk. See Profeſſion. : 

Mortgage 290. See Condition C, D, E. 
| Mortmain. | 
Any real Hereditament given in Mortmain is for- 
feited, 2, 3, unleſs the Gift be made with K.'s Licenſe, 
which always was effeQual, without any Non obſftante, 
152, and is good at this Day without the Concurrence 
of the Meſne Lords, 149. | 855 


Standing mute in High Treaſon amounts to a Con- 
vidion, 499. | | | 
Names of Purchaſe, 3, 4. 
Neif. Sec Villein, | 
Nobility. 


One may be made Noble for Life, not for Years, 23. 
A Woman becomes Noble by marrying a Peer, and 
Ignoble again by marrying a Commoner, 25. One 
cannot have an Inheritance in Nobility by Letters 
Patents, without a Limitation to his Heirs, but by 
Writ he may, 15: On the other Side, a Man may be 
ennobled by Letters Patents, without ever ſitting in 
Parliament, 24, 25, but neither by being called by 
Writ to Parliament, or receiving N to hold per 
Baroriam, unleſs he alſo fir in Parliament, 25, 145. 

No Peer can challenge a Peer, 239, or be of a Jury 
to try a Commoner, | 

Antiently all Earls and Barons had Earldems and 
; | Baronies 
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Baronfes, which K. would not ſuffer to be divided 
131; And a Barony was 400 Marks per Annum, an 
Earldom 400 Pounds, a Marquiſdom 800 Marks, 4 
Dukedom 800 Pounds, 114; An Earldom may be gi 


vided between Parceners, the Honour can't, 25;, not 
Nomine Pœnæ 250. | ( 

. Nonage. Sec Infant. Vi. 
Who ſhall take Advantage thereof, 432, 433. 
For the Nonage of one Parcener, the Parol ſhal ( 
demur againſt all, 251. SE by 
| Nonclaim, where a Bar, 351. Th. 

Non compos ; See ldeot. bur 

5 Nonſuit. 4 l 
Nonſuit is not peremptory, except in O. Ia, 
Native habendo, Appeal and Attaint, 211. = 
In Perſonal Attions, the Nonſuit of one is regula 
the Nonſuit of all, but not in real, 212. 7 
One may be Nonſuit after an interlocutory A a 
but not at this Day after Verdict, 213. Sec Xing r 
EF Nontenure 462, 463. In 
Notice. See Conditions E. 

. Occupant 358, 59. A 

A ſpecial Occupant is puniſhable in Waſte, 93. oo 

4 e. | on 

No Office concerning the Publick is grantable to ak 
unskilful, 5, or to one who contracts to give any Tb int 
for it, 323; Nor is a judicial Offiee grantable in eeir, 


verſion, 35. All Offices are forfeited by a Neęled in i 
the adtual Damage of the Lord, but not by bare N 
Attendance, unleſs they concern the Publick, z 
They can't be exercis'd by Deputy, unleſs they dei 
cially granted to be fo, 323. 
An Officer for Life, whoſe Fee is taken out ef! 
Profits of the Office, can't be diſcharged of bis 
vice, 321. 1 3 
K. is ſaid to be ſeiz'd of an Office in Reſped of i. * 
Power to grant it, 5. Sec Stecvard. 
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n ; : Office or Irquiſition. 2 es | 
2 E. 6. 8. Saves the Subject from being concluded, : 
i Wand gives a Traverſe in many Caſes where there was 


none at Law, 126. | | 
Ordinary 147. See Excommunication, Parſon and 


II tor. 


Outlawry. 


LG Outlawry may be avoided before the — exactus, 
by an Appearance in Deed, or of Record, 193, 194; 
The Judgment is given by the Coroners in all Places, 
but London, 385, when it appears of Record, 193,385, 
it forfcits the Outlaw's Goods, and diſables him to 

bring, any Action in his own Right, except Error or 

Attaint, 193; When the Ground of the AGiion is for- 

cited by it, it may be pleaded in Bar, and then it 

needs not be ſhewn forth preſently, as it muſt be when 
it is pleaded in Diſability, 193. 5 | 

At this Day none but the Sheriff can execute one 

dutlaw'd for Felony, 194. | 

Ia what Caſes Proceſs of Outlawry lies, 194. 


Parceners. | 
A Man's Daughters or Siſters being his Heirs, and 
ntring into his Land, are called Parceners at Com- 
on Law, 250, 251; (See Gavelkind.) All of whom 
nake but one Heir, 231, and if one of them be at- 
ainted, cannot take as Purchaſers, by the Name of 
eirs, 251; In many Caſes before Partition, they may 
oin in a Precipe, and may be join'd in one brought 
vain them, 251, 252, yet if any of them dic, her 
dare ſhall not ſurvive, but deſcend, 252. 


B. 

They may make Partition either between them all, 

r Parr of them only, 265, expreſs or implied, 2533 

They may make an expreſs Partition 5 Ways where- 
df 4 are by Conſent, 253, 254; and the Fifth is by 

oree of the Writ de Partitione facienda, 254; They 

re ſaid to make an implied Partition, When ale of 
| them 


= > AS 


De INDEX 


them ma kes a Feoffment of her Part, 111, 255, or leayes 
a Husband Ten't by Curteſy, Sc. 255, 262; At Las 
they might make a Partition, and alſo grant a Rent ſor 
Owelty thereof by Parol, 256; They may divide 
Rent. Charge between them, and the Poſſeſſions of an 
Earldom, &. but no uncertain Inheritance, 252, 


988 | 

A Partition by Force of the Writ De Partitione'fa 
clenda, abſolutely binds all Perſons, 70, 257; Alſo un 
equal Partition of Lands in Fee or Tail, made 
the Parties properly concerned, being under no Dil: 
ability, 1s unavoidable, 256, 257; An unequal Par- 
tition made by a 'Ten't T. 256, or one Non Compy, 
258, may be avoided by the Heir ; an unequal Parti 
tion by one within Age may be avoided by the Party 
herſelf, or her Heir, 258; An unequal Partition by 
the Husband, or even an cqual one to which tho 
_ Wife was not a Party, may be avoided by the Wise 
or her Heir after the Husband's Death, 252; A Pur- 
nition by which all the Anceſtor's Land in Fee is ab 
lotted to one, and his Land in T. to ihe other, cannct 
Þ3-«voided by the Parties, nor by the Iſſue of her who 
took the Land in N. but by the other's Iſſue it may, if 
the Land in Fee be alien'd, &c. 259, 260. 


Every expreſs Partition between Parceners implies 
a Wartanty, 489, 490, by Force whereof, any of then 
being evifted, may avoid the Partition, 261, or being 
impleaded, may recover, pro Rata, 261; Yet a Pur 
cener, by aliening her whole Eſtate, deſtroys this Pre 
vity, and cannot afterwards have Aid of other, but on- 
ly ro deraign the Warranty Paramount, 261, Lee 
Fointen'ts and Partition. i 
| Pardon 500. LH 
Park and Parker 321. 
Parliament 164. See Statutes. 
Parſon defined 398. | 3 
Parſons, Vicars, &c. are look'd upon as ſeis'd in 
Fee, or for Life, according as it will be more wi 
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03 for the Benefit of the Chureh, 11,437; Leaſes V. Ge 


made by them are void by their Death, Leaſes L. 
or WM voidable, 68, 437. See Confirmation B. ; 


4 | x Partition. 


partition ſhall be made between a Donee in Frank- 
Marriage, and her Siſter to whom the Land in Fee is 
„ Wecſcended, by putting the Land given in Frank. Mar- 
riage in Hotchpot, together with that which deſeend- 
Wed, Sc. 264, 265. : 5 

AwWrit De Partitione facienda lies againſt a Freeholder 
only, 254; In a Partition by Force of it, the eldeſt 
is regarded no more than the youngeſt, 255. See Par- 
cexer; B, C, D. Fointen'ts E. If | 


Patents. See King. 

Perquiſite 174, 175, 386, 387. 
l Perſonaliy. | 
„le Perftnalty is indtvifbie, 226, See Lien and 
1 Fro 5 


ty Paſcuum 7. 
) | Paſtura 7. 
L. . 


Piracy 499, 500. 
Piſcary 6, 183. 
p | Pleading. 


n good order you muſt plead firſt to the Juriſdie- 
r- aon, 192; 2dly, To the Perſon, 192; 3dly, To the 
Count; 4thly, To the Writ; 5thly, To the Action, 
'- W422 ; You ought to give every Plea its proper Con- 
e eluſion, 405, and alledge it directly, 403, and neither 
make it broader nor narrower than the Wrir, 302, 

and not to plead any Matter which is not triable, 404. 

nor double Matter, 406, 407, nor Surplus, 405. | 
Matters which prove the Writ abated, may be 
pleaded by the Ten't before his Default ſaved, 404 ; 
Any Plea in Abatement being found. againſt him that 
pleads it, is peremptory, 48. | | | 


1 


* * 
2 


The IND S 


Bars —— a common Certainty, Plcas in Abate- 
ment, or after a latter Continuance, Counts, Replies 
tions and Indictments, a greater Certainty, Eſtoppels, 
the greateſt, 402, 403; And all Pleas ſhall be con- 
ſtrued moſt ſtrongl ya gainſt him that pleads them, 404 
yet all neceſſary Circumſtances ſhall be implied, 404 


And the Omiſſion of a Circumſtance may be ſaved b) 
other's Plea, 404, 405: Alſo Matters of Inducement, Wh, 
and Sentences in the Eccleſiaſtical Courts may be al-. 
ledged generally, 403, 404. Alſo a Seiſin in Fee may Mel 
. be alledged generally, but regularly the Commence. 
ment of particular Eſtates muſt be ſhewn, 404; And 
by Force of the antient Forms, cum J. S. ſeiſitus deni. 
fit, is good in Counts, but not in other Pleading, 
403. | T 
Of Things lying in manual Occuparion, a Man ſhill ine 
plead that he was ſeis'd in Dominico ſuo ut de feodo, 25; 
In Pleading of a Grant of Freehold, you cuncluie 0 
Virtute cujus fuit inde ſeiſitus, in Pleading a Leaſe J. H. oe 
Land, Virtute cu jus intravit, &c. 284. 3 — 
Special Matter muſt be ſpecially anſwered, 301 "a 
And is not waved by any affirmative Conclu%o iys 
497 W 


A ſubſequent Plea departing from a former is v- 
cious, 406; tout temps priſt is a good Plea in Dover, A 
not in Aiel, Sc. 48; See Averment, Authority, Bar, Dt J A 
fence, Evidence, Iſſue, Que Eftate, Writ. oy 
: Plenarty. Sec Advowſon C. 
| Poſſeſſion. See Seiſpn. 

The Poſſeſſion of a Villain in groſs can't be gain 

by Wrong, 407, 418. e 
| h Præcipe. | 

' Paſcuum ), & Domus 101, are not proper Word 
in a Pracije, | | 
Premunire. | 

Premunire diſables one to bring any AQion, ſubjeds 
him to Impriſonment for Life, and forfeits Land u 
Fee, and Goods, 195, but corrupts not the Blood, 1 
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e- Prerogative. See King & Cajite. 
he Preſcription. Sce Cuflom. e 
1 Preſentation. See Advowſon C. 


Preſumption. , 


Vi. lent Pr. ſumptio eſt plena Probatio, 10. 
The Rule, fabitur Præſumptioni donec probetur in is 
rarium, holds good, 110, except in Caſe of collate- 
al Warranty, Acquittance, e and Flight tor 
elony, 478. 
Priſoner. Sce Inrgolfcomigh. * 
Privation. See Biſhop. 
Privity. 


There are four Kinds of Privies, 363, Efloppels 
ind none but Privies, 450, 451. 


Profeſſion. 


One profeſs'd of any religious Order in England was 
iſabled to bring a ny Action in his own Right, and 
ould be repreſented by his Heirs and Ex'ors, Sc. as 
F he were dead, 200, 201; But he never could there- | 
y prejudice any 3d Perſon's Right, 201, 202, or give 
Wife Title of Dower, Sc. 49; Yer if a Villain or 
ard became profeſs'd, the L'd had no Remedy, bur 

Action againſt the Abbot, &c. 208, 
A Monk's Marriage was void, a ſecular Prieſt's 
oidable, 208. nies” Sys 


Proprietate Probanda 220. 
Protection 196, 1 97, 198, 199, 200. 


5 Proteſtation 183. 
Provi ſo. 
m © dry os ga is repugnant to the expreſs W ords, 
| __ take away the Effect of a Grant, is void, 
222. 
& Purchaſe. : 
1 Purchaſe i is the Poſſeſſion of Tenements FEY Yor by 


c Ooner s own Deed or Agreement, 26, 
Every 
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of ſeveral Natures, paſs by general Words, 6, 7. 


fate, 178, 179; Nor can one plead a Que Eſtate it 


ei deforceat by the expreſs Words of W. 2. and the Huf 
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Every Purchafer muſt take either in à natural or the 
politick Capacity, 3; Aliens, Infidels, Perſons at- tel 
tainted, and Corporations, can purchaſe only for the iſ exc 
Benefit of others, 2, but all others being neither I the 
Monſters, nor profeſsd, may purchaſe for their own 
Uſe, 4; Yet their Purchaſes are voidable, if they be 


under Age, Covert Baron, Non Compos, &c. z, 62. 


Wife or eldeſt Son of B. Earl of P. Gr. are good 


| Names of Purchaſe, tho' the Chriſtian Name be 
_ "miſtaken, 4; Alſo Heir, 4, or Heir Female, 35, or h 
Heir Male of B. 37, are good Names of Purchaſe; ¶ the 


yet no one can take an entire Fee, 38, 251, by the 
word Heir, as a Purchaſer, who is not abſolutely and 
compleatly Heir, 16, 38, 251, nor can any Heir take 
as a Purchaſer by ſuch Name, by Force of a Limita- 
tion made by his own Anceftor, 31, 32, or by the T 


Tame Conveyance, by which the Anceſtor took an E- diſtr. 


ſtats for Life, 32, 20, 482. 
Both Land and the Houſes built upon it, paſt by 
the word Terra, 5, both Things compound and ſimple 


. Impedit, ſee Advowyſon B, & Com 
ance. | 
Quarentine 47. 

Que Eſtate. 


| No one can make a Title to himſelf by Preſerip- 
tion, to Things in groſs, lying in Grant by a Que E. 


himſelf of a Leaſe V. 179. 
Queen 202, 203. 
Quia Emptores Terrarum 63, 149, 150, 216. 
Quid Furis clamat 416. 
Quod ei deforceat. 
Ten't T. or L. lofing by Default may have a Lud 


by 
[I 


band of Ten't L. lofing by Default, may have it 
9 2 5 
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the Equity thereof. Alſo Ten't in Dower or by Cur- 
WM cefy, loſing by Default in an Action of Waſte, are not 
Wexcluded from the Benefit of it, for the Default is 
Joe principal Cauſe of the Judgment, c. 454, 453. 
ERanſom 191. 8 
ö Nationabili parte Bonorum 264. 
| Raciſhment ef Ward 139, 209. 15 
3 Realm. | | 2725 
Hir quatnor Maria is by ConftraQtion to be within 
; WH the Realm of England, 333, 347. Sec Foreign. 
s Rebutter 466. 1 
=. Records, See Courts. 
. Recovery. | ; | 
Phe Recoverers in a Common Recovery could not 
-{Wciirain, nor have Waſte, or Debt before Attornment, 
till they were impowered by Statute, 160, 161; The 
Judgment to recover in Value, binds the Right of 


the Entail before Execution ſued, 461, 462. See Fal. 
Hing Recoveries. | . 


" Rediſſeiſin 234, 235. 1 
Relation 306. Sec Hcfien and Agres- 
ment. 
Releaſes. 
A. 


PIR Releaſes are either of a Right to Land or of Ac- 
ions, Cc. and are either expreſs or implied, 350, 351 ; 
An expreſs Releaſe is where one by Deed having in it 
ne words Releaſe, Quit-Claim, or Grant to hold the 
Lind diſcharged of Rent, or ſuch like, exprefly gives 
up his Right, 350, 351; An implied Releaſe, which 
bs conſtrued more favourably than an expreſs one, 
35l, is where a Man does an Act, which in Judg- 
nent of Law amounts to a Releaſe, as where a Lord, 
3, 351, or one who has antient Right, diſſeiſes the 
ent, and makes a Feoffimenr, 351, or where a Ten't 
dy Curtely initiate, 43; or Feoffor, &c, who bas a 

| | Power 


it 
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Power of Revocation, makes.a Feoffment, 523, ol 4 
where an Obligee makes the Obligor his Ex or, ol . 
becomes his Ex'or or Wife, 351. 2 
| B. | | of 
A Releaſe of a bare Authority given to a Stranger in 
is void, 325, 352; So alſo is a Releaſe of a bare pol. 
ſibility, as where a Son in the Father's Life releaſs 
all his Right to the Father's Diſſeiſor without War en 
ranty, or a Conuſee before Execution, releaſes al HU th 
Right in the Land to the Conuſor, 353; or a Plain cl: 
tiff in the King's Bench, releaſes all Demands to the Nen. 
Bail, 353; yet a Feoffment made by the Son of thefMWan 
Father's Land, will bar him after the Father's Death, Wan: 
but not his Iſſue after his own Death, 352; Alſo Re 
Right to a Reverſion may be preſently relealed, 
E. 2. ; a ; 
” Releaſes of Right to Land, either enure by Way 


of Mitter le Drcit, or of enlarging an Eſtate, or Leſ 

Mitter Eſtate, or of Extinguiſhment, 36). ef 

| Hop | oo, B 
C. | ; 

A Releaſe of the firſt Sort may be made for Part of 2 

the Land, but not for Part of the Relcaſor's EMA 


266; If it releaſe a Right to a Frechold it muſt b 
made to one who has ſuch Eſtate in Deed or Lav, in 
Poſſeſſion, Reverſion or Remainder, aQually veſt 
in him, 353, bur if it releaſe a Right to a Chattel on 
ly, it may be made to one poſleſs'd for Years, 3. 
Alſo a Releaſe from a Demandant, (but from : 
other Perſon,) 381, to a Vouchee, or Ten't to a Pr 
cipe having alien'd, is good, 353, 381; Alſo a Relat 
of a Right ro Dower, may be made to a Guardian! 
Chivalry, 354; And a Relcaſe of an Annuity, toll 

Patron in Vacation, 353. 
: D. | 
A Relcaſe by a Lord, 35), or by a Donor or [4 
ſor, 358, to his Ten't being difſeis'd, diſcharges A 
Seigniory, &. A Releaſe by a Lord to his ks. 
| 4 a\ll 


We TINDEX | 
having made a Feoffment, diſcharges the Arrears; 
2 360. A Releaſe by a Donor to the Donee having diſ- 
continued, diſcharges the Rent, 357. But the Relcaſe 
of the Grantee of a Rent-Charge to the Grantor be- 
ing diſſeis d, is void, 92 358. | 

Of Releaſes by one whoſe Entry is lawful, ſome 
enure by Way of Mitter le Droit only, which transfer 
the whole Right of the Relcaſee to the Releaſor ex- 
cluſively of all others, as much as if the Relea ſor had 
e entered, and made a Feoffment or Grant to him, 367. 
del and make his wrongful Eſtate become rightful, 366. 
bh Wand amount as it were to a new Purchaſe, $372. A 
Releaſe enures in this Manner, which is made to one 
e Hbiſſeiſor by a ſole Ten't in Fee, 368. or K.'s Ten't 
WI. ;58. being diſſeiſed by Two, and joining with the 
Leſſor in a Relerſe to one of them, 368. or by the 
effec of two Jointen'ts being diſſeiſed by both his 
eſſors, and releaſing to one of them, 368. 
But inaſwuch as the Poſſeſſion is not actually re- 
oy'd, no Releaſe ſhall enure to deſtroy a Warranty, 
pr Confirmation or Grant of Eſtovers, Sc. made to 
he Releaſee himſelf, or thoſe from whom he claims, 
$72. or a Condition expreſly contain'd in the Deed by 
hich he was infeoff d, 371, 372. or a Grant of Rent, 
r a Feoffment, Leaſe, or Relcaſe made by himſelf, or 
n Endowment of his Son's Wife by his Aſſent, 372: 
A Releaſe by one whoſe Entry is lawful enures 
jartly by Way of Mitter le Droit, and partly by Way 
f Extinguiſhment, when the Releaſee has his Eſtate 
y Tile; as Feoffment, 279, 366. Gift, Leaſe, or Mar- 
ape, 369, or by Uſurpation, 279. or hath made a 
articular Eſtate before, 365. or where the Releaſor 
ath Right but to a particular Eſtate, 363. or to a 
lotety, 369. or has only a Title of Re- entry by 
orce of a Condition, 369. 
A Releaſe by Ten't L. being diſſeis'd, made to a 
rceholder, bars all Actions during his Life. But a 
clcale by a Leſſee Y. being ouſted, made to the Dil- 
Ce: ſciſor, 
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ſeiſor, _ neither the Entry nor Action of the Lef. 

for, 26 * b q | 

ARelcaſe by one, who has a Right of Entry to the 
85 b 


whole Eftate, defeats all meſne Titles, 370. 


Ten't L. taking a Releaſe from a Diſſeiſee ſhall hape 
Advantage of it during his Life, 373, yet the whole 0 
Right paſſes not to him, 373, for after his Death M 40 
the Releafe ſhall aid him in Reverſion or Remain- or 
der, Cc. 356, if he can ſhew it, 356: Whoſoever had V. 
the Remainder at the Time, whether the Releaſor : P. 
Wife, or any other, except the Releaſor himſelf, 395. or 
Alſo a Releaſe to one joint Treſpaſſor may be pleaded ſta 
by another; and a Releaſe to the Heir may be pleaded of 
by the Ex'or, 320, and generally where a Releaſe di. or 
charges the Ground of the Plaintiff's Action, it ma] 
de pleaded by a third Perſon, 360; But a Releaſe of. ſeiſ 
Actions real can be pleaded only by or againſt ſueh Rel 
Perſon to, or by whom it was made, 383. of I 


Releaſes by one whoſe Entry is not lawful enure 
alſo partly by Way of Mitter le Droit, and partly by 


Way of Extinguiſhment. And the Releaſee ſhall rake A 
Advantage of the Right veſted in him by ſuch a Re and | 
leaſe, in a Writ of Right brought _ him, 373. by a 
But in all Caſes, if another, in reſpe& of a Poſleli ance, 
on prior to that of a Releaſee, recover the Poſſeſſio But n 
from him, either by Entry or by Action, the nake 'o a [ 
Right ſhall go with the Poſſeſſion, and no Part of ii Diſcan 

mall return to the Releaſor, notwithſtanding it wer 
rcleas'd upon Condition, if the Condition were not bt Re] 
ken before ſuch MO. 354, 371, 374 See Right. WM requir 
365. A 


Releaſes enlarging an Eſtate, are only good betuceſ anothe 
Privies, 361, 362. as being made by a Leflor J. narryi 
his Leſſee in Poſſeſſion or Remainder, 361, or to hill Relea 
Aſſignee of the whole Term, 408, or to the Husban leaſe b 
of ſuch a Ten't, 364, or by a Feoffce to the * made t. 
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Uſe at Common Law, 363, or by « Remainder Man 
to the particular Ten'r, 365: But a Releaſe by a Leſ⸗ 


ſor to an Underleſſee of his Ten't, 365, or to a Ten't 
by Sufferance, is of no Force, 362. 


Alſo ſuch Releaſes require that the Releaſſce * 1 


an Eſtate in him as being Ten't T. 359. L. V. W. 362, 
or by Execution, &c. 364, or having a Remainder 
aQually veſted in him, 361; therefore a Releaſe to 
one who has a bare Intereſſe Termini, or to any Leſſee 
v. at Common Law before Entry, 71, 361, or to a 
Donee or Leſſee being ouſted of the Poſſeſſion, 3 58, 
or to an Infant's Leſſee having granted over his E- 
ſtate, 365, can't enlarge the Intereſt, Eſtate or Righr 
of the Releaſee; but they may extinguiſh the Rent, 
or bar the Action of the Releaſor, 358, 360. | 

A Releaſe, but not a Confirmation, 408, by Leſſor 
ſeiſed in Fee to his Leſſee V. or pur autre Vie, gives the 
Relcaſce an Eſtato for his own Life, without any Words 
of Enlargement, 365; But ſuch a Releaſe to a Ten't 
L. enlarges not his Eſtate, nor bars the Leſſor's Acti- 
e on of Waſte, 441; A Leaſe and Releaſe to F. S. and 
inis Succeſſors gives him but an Eſtate for Life, 12. 
* A Relcaſe by a Leſſor ſeiſed in Fee to the Leſſee 
end his Heirs, gives him a Fee, 364; ſuch a Releaſe 
„by a Leſſor ſeiſed in Tail puts the Entail in Abey- 
6M ance, and bars the Leſſor in an Action of Waſte, 44. 
on But no Releaſe, Grant, or Confirmation can amount 
ed 0 Diſcontinuance or Forfeiture, 426, 427, 436. See 
i Diſcontinuance D. 


ert I. , | 
roll Releaſes enuring by Way of Mitter le Eftate, alſo 
bt. require Privity, but not any Words of Inheritance, 
365. A Releaſe by one Parcener of Rent made to 
el another, whoſe Eſtate therein is ſuſpended by her 
. (oF marrying the Terten't, paſſes the whole Eſtate of the 
Releaſor notwithſtanding ſuch Suſpenſion, 366; A Re- 
leaſe by one jointly ſeiſed with Husband and Wife, 


mace to either of them, transfers the Moiety of the 
Releaſor to the Releaſee, 278, 279, 
os 


C 2 A Re- 


9 ND 
A Releaſe by a Jointenant to one of his Companions 
enures properly by Way of Miter le Eſtate, and the Ml of 
Releaſee is in the Per by the Releaſor, and fubje&t io Ex 
his Charges, c. 271, 278. See Fointenants E. A Re. 
leaſe to all of them, enures partly by Way of Mit ( 
Eſtate and partly by Extinguiſhment, for the Re. an- 
leaſees ſhall be ſuppoſed to be in from the Feoffor; lief 
271, 279; By ſuch Releaſe, a ſuſpended Right, &, it b 
in the Releaſor, ſhall be extinguiſhed, 279, 375, 36, par 
K. N 


Releaſes enure by Way of Extinguiſhment only a. vati 
gainſt all Perſons, when the Releaſee cannot have the be 7 
Thing releas'd. Being rags made, they extin mad 
guiſh the whole Eſtate of tlie Releaſor, 375, without 
any Words of Inheritance, 14, 375, tho the Eſtate of 
the Releaſec were but for Life, 356, or ſuſpended, z74, 
yer they may be ſpecially limited for Life or Year, 
375- See D. 

bs 


A Releaſe of Actions real and perſonal, bars all ſuch 
as are mix'd by the Common Law, 383; But it is no 
Bur to any Writ of Execution, 385, except a Lire fs 
cias, 382, nor does it make a Re-entry into Land, or 
Re-taking of one's Goods unlawful, 383, nor can ary 
ſuch Releaſe be pleaded to an Appeal of Felony, u 
a Releaſe of all Actions or Appeals may, 384; A le. 
leaſe of Actions real cannot be pleaded by any but 
the Ten't of the Land, 383, except the Diſſeiſor be- 
ing Pernor of the Profits, who by the Statute is made 
liable to a real Action, 384, A Releaſe of Adio 
perſonal diſcharges all Cauſes of ſuch Actions, 385 
388, and an Attaint, & Audita Querela, 388, and t 
Bond to pay Money at a Day to come, 388, but 90 
a Rent or Annuity before it is due, 389, or Covenant 
before it is broken, 389, or a Writ of Error to reverſ 
an Outlawry on an Original, 385; A Releaſe of ihe 
Debt, c. diſcharges an Execution, 121, 38), 35s. 
Relcaſe omnium Loquelarum or Querelarum, has the 
ſame Effect as a Releaſe of all Actions; but a Rae 
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of all Demands or Claims, is of all other the moſt 
Extenſive, 388. See Executors, Fointenants D. 

Relief. e 
On the Death of a Ten't in Socage, ſo much as the 
annual Rent amounts to, is due to the Lord for Re- 
lief, and may be diſtrained for preſently, 142, unlets 
it be of ſuch a Nature that it can't be had but at a 


particular Seaſon, 143; But it is ſaid not to be due | 


of a corporeal Service, 143; On a disjunctive Reſer- 

vation of two Things, Relief of either of them may 

be paid by the Heir at his Election, unleſs he have 

made Default, 143, 219. | 
WH The Relief of a Kt.'s Fee, Barony, Sc. was the 
fourth Part of the yearly. Revenue, 114, 131; It 

ould not be taken in lieu of Wardſhip, nor could 
och of them be due from the fame lleir, in reſpect 
f the ſame Land, 132. Sce Bi and Executers. 

: Remainder. 

A Remainder limited by Deed ought to veſt in the 
arty to whom it is given, when the Livery is made 
o the particular Ten t, unleſs it be given on a Con- 
r iagency, in which Caſe ic muſt paſs from the Leſſor 
f reſently, 482, 483, and regularly veſt in the Party 
boring the particular Eſtate, 395. . 8 
„A Limitation of a Remainder to the right Heirs of 
Donor or Leſſor, 31, 32, or to take Place on the 


Iſo no Grant of Lands or Warranty can enure by 
ay of giving a Remainder without a particular E- 
are, 483; And where both of them are by bad Title, 
e Develting of the particular Eſtate deveſts the Re- 
ainder out of King or Subject, 330, 453; Vet in many 
ſes a Remainder once veſted may ſubſiſt after the 
articular Eſtate is ceaſed ; 395. And where a Re- 
ainder is by good Title, and the particular Eſtate 
a bad one, this may be defeated, and that ſubſiſt, 
95, 396; But you can in no Caſe deveſt a Rever- 
n or Remainder without defeating the particular 
late, 422, conſequently a Confirmation of the for- 
CES mer, 


lienation of the Leſſor's Reverſion, &c. is void, 484; _ 
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mer, is a Confirmation of the latter, 394, 395; Ne. 
ther can you recontinue or be remitted to the parti- 
cular Eſtate, without recontinuing the Remainder 
- unleſs the Right to the Remainder be bart d, 

395,453. 5 

The 3 of the firſt Eſtate executes the Re. 
mainder, 454; Execution of a Judgment got by a 
particular Ten't, may in many. Caſes be ſued by him 
in Remainder, 338. | . 

If there be Ten't L. with Remainder over, Ten't L. 
may vouch as Aſſignee, and he alone is Ten't to the 
Lord's Avowry, 412, 413; And at Law if he had loſt 
by Default, he in Remainder had no Remedy, 375,376, 

He, who is not Party to a Deed or Fine, can take 
no unavoidable Eſtate, but by Way of Remainder 


only, 449, 450. 
; Remitter. 
Wherever one has a defeaſible Eſtate of Freehold, 
443, in Deed or Law, 459. in his own or autre Drat, 
447, either by A of God, as Succeſſion, 456, or De- 
cent, 460, or any AR of his own, for which he is 
not chargeable with Folly, as Purchaſe, 443, 446, or 
Re-entry by Force of a Condition, 288, during Infan- 
Cy, 443, 446, or Coverture, 448; See Baron and Pen 
E. or by Livery on a joint Deed of Feoffment made 
in the Abſence of the Party, 406, or by Execution 
of a Remainder veſted in him by a Conveyance.to 
which he is no Way Party or agreeing, 459, either a 
to the whole or Part of the Land, 446, to which be 
Has an ancient Right, cither at the Time when ſuch 
new Eftates come to him, or after, 443; he ſhall be 
adjudged in of the ancient Right, 443, and the later 
Eſtate, whether gained by Diſſeiſin or Diſcontinuance, 
or Recovery in a falſe or feign'd Aion ; 460, and 
al} Incumbrances, 443, and Conditions, 459, thereto 
annexed, either by the Party himfelf, or others, are 
abſolutely defeated, notwithſtanding the Infancy ot 
Coverture, 443, c. 457; of the Party who bu 
Right io any latter Eſtate, ol 
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But one who has a bare Title of Entry, 443, or & 
Right without an Action, 445, 454, or an Action 
without a Right, 445, or a Right to an Entail bound 
by a collateral Warranty, 453, or a lineal Warranty 
and Aſſets, 498, ſhall not be remitred, neither can 
one be remitted by Force of an Eſtate veſled in him 
by Operation of the Statute of Uſes, 454. 
He who has a Right of Entry, taking any Eſtate in 
the Land, muſt be remitted, yet he may be conclu- 
ded by Matter of Record, or by Indenture to take 
Advantage of it, 464, 84. One jJointenant may be re- 
mitted without the other, 464, 465. See Apendante. 


| Rent. 
Rent is not due till the Profits are receiv'd, 214, 
389, and is loſt by an Eviction of the Land heſore 
the Day of Payment, 285, and needs not be tendered 
any where but upon the Land, 161, 298. | 
Any Rent by which Land is holden, whether of 
the Lord of the Fee, or of a Reverſtoner, is called a 
Renr-Service; 214, and is diſtrainable in reſpc& of 
the Fealty incident thereto, 135; A Rent reſervd_ 
on any Conveyance at this Day, by which the whole. 
Fee paſſes, or granted by the Ten'c of Land with 
a Clauſe of Diſtreſs, is called a Rent-Charge, which if 
it be created by an expreſs Grant of Rent ont of 
Lard, the Grantee has his Election to take it as a 
Rent or Annuity, 216, 222, if there be no Provi/> to 
the contrary, 221, See Annuity and Election. A Rent 
reſerved on ſuch Conveyance, or granted by a Te- 
rant without ſuch Clauſe, is called a Rent-Seck, 213, 
for which there is no Remedy without an aQual Sei- 
lin, 246. See Seifin. | 
A Rent reſery'd on a Leaſe W. or other Rents to 
which a Diftreſs is annex'd by the Equity of the Law, 
without Fealty, are called Rents diſfrainable of com- 
mon Right, (214. Sec Diſtreſs and Fealty.) An entire 
Rent cannot be a Rent-Charge, as to Part of the Land, 
or 45 to one Grantee, and a Rent-Seck as to the other, 
dut it may be a Reat-Charge for Life, and a Rent- 
Ce4 Seck 
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'Seck after, 223, 224; A Rent-Service may become 
Seck, by being expreſly ſevered by Grant from the 
Seigniory or Reverſion, 229, or by che Lord Para- 


mount's Purchaſe of the Tenancy, 231; yet if it were 


Part of a Manor before, it ſtill continues ſo, 230, 
. 3 > B. 7 ; 

Rent may be reſcrv'd by Deed-Poll, 216; as well as 
by Indenture out of a corporeal Inheritance, 13, by 
any Conveyance which paſſes an Eſtate, but by K. 
only out of a Thing incorporeal, 73, 216; It can be 
reſcrv'd to none but the Leſſor, 74, 300; And in « 
Leaſe by Two, ſo far as the Eftate 1s derived from 
either of them, ſo far ſhall the Rent enure to him, 
300. Hence it is, that Rent reſerved to one ]oin- 
renant without Indenture on a Leaſe by Two, ſhall 
enure to both, 74, 277, 278, 300; Yet if the Ten't of 
Land, aud a Stranger join in a Feoffment rendring 
Rent, and the Feoffee grant that they may diſtrain 
for it, both may diftrain, becauſe both are Parties 
300;. Rent generally reſerved, enures as the Rever- 
ſion does, 73, but Rent reſerv'd ſpzcially to the Leſ. 
or or to him or his Heirs, determines by his Death, 
74, 151; A Reſervation to the Heirs, excluding the 
Leſſor ie void, 151, but a Reſervation of 20 s. to him, 
of a Pound of Cummin to them, is good, 309. 
| FE | 

A Rent-Service ſhall be apportiond by a Purchaſe 
of Part of the Land by the Lord or Reverſioner; but 
if it be ſuſpended in Part by his Wrong, it is ſuſpen- 
ded in the whole, 224, 225; A Rent-Charge is wholly 
extinguiſhed by the Granree's Purchaſe of Part of the 
Land, 225; Yet it may be extin&, or ſuſpended for 
Part by AC of Law, 226, alſo it mor be divided by 4 
Grant of Part thereof, or releas'd for Part, 225, and 
if it wholly determines as a Rent without any Default 
in the Grantce, the Law gives a Writ of Annuity, 
but not where it is apportioned only, 226; If Part df 
Land out of which a Rent is granted, be evidted by 


« Title Paramount, either in a Grantee or a ae 
| ' - the 
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the whole ſhall Iſſue out of the Reſidue, 227, 228; But 
if Part of Land be evicted, out of which a Rent inci- 
dent to a Reverſion is reſerved, the Rent ſhall be ap- 
rtion'd, 227, 228; Any Rent created by Grant, is 
deſtroy d by Cancelling the Deed, 40g. 
At this Day Ex'ors, &c. may recover Arrears of 
any Rent due to Teſtator, 250; And a Leflor L. may 
have Debt for Rent, 72, See Diſſeiſins, Grants, Leaſes 
and Seiſin. EO, 
Replevin. 

Replevin is either by Writ or Plaint, 220; It muſt 
be brought by one who has an abſolute Property in 
the Goods, and cannot be brought by Two who have 
ſeycral Properties in them, 220. | | | 
Replication. See Pleading. 


Reſceit. See Baron and Feme 8 


Reſcous defined 246 | 

An innocent Perſon arreſted for Felony, without a 
Capias, may reſcue himſelf, 247, 248. See Diſtreſs C. 

Reſervation. See Exception and Rents B. 

Any Thing foreign or domeſtick, 142, lying in Ren- 
der, Office, or Attendance, may be reſeryed on a 
Leaſe, &c. 214. ; 5 

On a Feoffment at Common Law, or Gift T. at this 
Day, if no ſpecial Tenure be reſerv'd, the Ten't holds 
by the ſame Services by which the Feoffor or Donor 
held, 33. f 8 | . 

Reſponſalis 193. 
Retraxit 211. 
Reverſion. | | 

A Reverſion is the Reſidue of the Eſtate left in 
him who makes a particular Eſtate, 31, 32; It is al- 
ways attended with Fealty, as an inſeparable Incident, 
215, being generally granted, it carries the Rent, Oc. 

C0 5 Sos toge - 
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together with ir, but a general Grant of Rent | 
not the Reverſion, A” OE; | _ 
Where but one particular Eſtate paſſes in a Gift or 
Leaſe, there is but one Reverfion, 33; But where the 38 
particular Eſtates are ſeveral, there are ſeveral Re- bro 
' verſions alſo, 267, 268. By the Severance of the Free- 
hold of a joint Eſtate, the Reverſion is ſevered, 211, 
| Revocation. - FEW 
A Power of Revocation can be reſerved only on « 
Conveyance, operating by the Stature of Uſes, 324, 
325; Being reſerved to one from whom the Eſtate 
afleth, it may be extinguiſhed by Releaſe, Fine, ot 
; Feoffment as to the Whole or Part of the Land, zoz, 
25 | | 


The ſame Conveyance may revoke the old Uſes, 
and limit new, 325.- | | 


3 — 
x 
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The Word Right is proper where an Eſtate 1s de- 
veſted, 441, yet in ſome Conveyances it ineludes the 
Eſtate in Eſe, 441; and in a Releaſe it extends 101 
Title, &c. 352, 442. | | 
A bare naked Right cannot be transferr'd at all by 
any AR of a SubjeQ, 354; And if a meer Right, 
together with a wrongful Poſſeſſion, be transfer d . 
Releaſe or otherwiſe, it is defeated by defeating a) !c 
the Poſſeſſion, 354, 355. Yet à naked Right veſted 
one by Act of Law, being coupled with a wrong 
Poſſeſſion, continues after the Poſſeſſion is defeats, 
355; by 32 H. 8. 9. He who buys or ſells a pretended 
Right to Land, whereof he has not been in Poſſeſia 
a Fear before, forfeits the whole Value thereof, 4% 
| 3 Writ of Right. 2 
A Writ of Right is not maintainable without a *k 
fin, which if it be not found in the Time of the ki 
wherein it is alledged, the Demandant may be ban 
390; yet in ſome Caſes it may be ſupported by a® 
feaſible, 377, and even by à wrongful Poſſeſſion, Jn 
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Et lies not for one who has a Right of Entry, where 
another has the mere Right of the Land, 373, 383. 
, The Oath of the Jury in a Writ of Right is abſolute, 
W:5; where one Wric of Right may be. jointly 
brought by Two, 432. ET | 
, Riots and Routs 343. 5 J 
0 Scire facias 387, 468, Sec Execution. 
LCD; __ beiſin, 
The actual Poſſeſſion of a Leſſee V. or Guardian is 
he actual Poſſeſſion of the Freeholder, 22, K.'s Seiſin 
for a Contempt, is the Poſſeſſion of him in whoſe 
Right he ſeiſed, 334. | | | 
An Attornment to a Grant of Rent gives a Seiſin in 
Law, and Payment of any Thing in the Name of Sci- 
in of the Rent, gives an actual Seiſin to maintain an 
\ſſiſe, yet it ſhall not be abated out of the Rent, 246, 
116. | © 3 33 | 
Guardian in Chivalry was poſſeſſed. of the Ward- | 
ip of the Body, but not of the Land without Seiſure, | 
x6. See Freebold, Entry, Difſeiſin, Poſſeſſion, Curteſy, 
over A. Heir D. 


Serjeanty, | FE 
Ten't by Grand Serjeanty is one who holds of K. 
dy lome ſpecial Service to be perſonally perform'd to 
114, 161, which if it be to be done to the Perſon. 


wp! K. himſelf, cannot be perform'd by a Deputy with- 
ot Licence, nor in many Caſes by an Infant, Woman, 
er Gentleman, under the Degree of a Knight, 162, 
ol 


Ten't by Petit Serjeanty is one who holds of K. by 
endring ſomething yearly touching the War, 163. 
Services. ; 

Entire Services are multiplied by a Stranger's Pur- 
haſe of Part of the Land; but if they are valuable 
nd not pro Bono Publieo, they are extindt by the Lord's 
furchale of Part, 218, 229; Serviccs incident to a 
cnure, are not diſcharged without ſpecial Words, 
07; A Tenure by corporal Service, obliges the 

| | Ten't 


| In 
Ten't to ſeek the Lord, if he be in England, but not 
to make a ſecond Tender thereof, after a Refuſal of 
the Firſt, unleſs the Lord had firſt requir'd it and been 
refus'd, and Rent needs not be rendered but on the 


Land, 161, 297, 298. See Meſnalty,' Tenure, Serjeant E 
Fraliy, Homage and Villain. 0 5 VE ws 


Severance 212. 
Simony 177, 178. See Advowſon C. ; 
Socage. See Guardian C. Relief and Bailiff. 
Statute. 

What is a Statute ſhall be determined by the Judges, | 
150; The Aſſent of K. Lords and Commons, to what 
15 entred on the old Parliament-Rolls, ſhall be intend- 
ed, tho' it do not expreſly appear, 1 50. 

Every one is a Party, and preſum'd to conſent o 
an Act of Parliament, 146. Cr 

General Words in a Statute ſhall be intended of « MW 1m 
lawful Act, 487; One Part of a Statute ſhall be ex- one 
pounded by another, 487; Caſes within the Meaning the 
of the Words of Penal Ls, are within the Pur: Ser 
vicw thereof, 91. See King, Fee D. and Expoſition. 

| Steward. 

How he may forfeit his Office, or be diſcharged 
thereof, 321. See Off es. A Steward of a Court. Bam f 
may be retain'd by Parol, 108. ä hs 

Stray 180, 282. i 
” — 102, 362. 

A Surrender which may be either abſolute or con- 
ditional, 409, is the yielding up of a particular Eſtate 
les than an Inheritance to him, in the immediate X 
Reverſion or Remainder, 433, of an Eſtate of Inheri- WW out 
trance, or for Life, 59, by which the Eſtate ſurrender- ¶ the 
ed is abſolutely drown'd as to the Parties themſelves, of. 
bur Rill ſubſiſts for the Benefit of Strangers, 271, 43% WM eith 
435. A Grant by a Leſſee of Two Jointen'ts, made | 
to one of them, enures to him alone, but a Surrender 
to one enures to both, 278. 

An Intereſſe Termini can't be ſurrendered by Decd, i 
434. See Copybolds B. | 


j 


* 


Survi%h 


o 
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Survivor. See Fointen tu. | | 
Suſpenſion. See Extinguiſhment. „„ 

Where a Seigniory is ſuſpended but for Part of the 

Eſtate, it continues in Being as to the Right, and may 

be granted over, if it were ever in Eſſe in the Gran- 

tor, 415. See Conditions B. 8 

Tail. See Fee, 
= „ | 
The Force of the Word, 1. See Fee and Leaſes. 
Tender. See Conditions D, and Services. 
Tenement 7, 28. 
Tenure. | 5 

All Land is holden mediately or immediately of the 

Crown, 109; But the ſame Land cannot be holden 

immediately of ſeveral Lords, nor can it be holden of 

one Lord by Guarding the Caſtle, or doing Suit o 

the Manor of another, 131, 230. See Meſnalty and 

Services, | | | | 

Term of Years, Signification thereof, 69. 
Time, Compuration thereof, 207, 208. 
Title 352, 442. . 
In many Caſes, Perſons having one Title, cannot 

prejudice one another, as Strangers may, 331. 85 
Town 174. my | 
Treaſon. See Acceſſory and Eſcheat. 

| 5 | 

No Action of Treſpaſs lay at Common Law, with- 
out an actual Poſſeſſion, 102; For a Treſpaſs by Two, 
the Action may be joint, or ſeveral, at the Election 
of the Plaintiff, and may be barr'd by a Releaſe to 

cither of them, 320, . 

| in Trial. 

When two Matters are pleaded, and the Trial of 


one will end the Whole, that ſhall be tried Firſt, 188. 


dee Certificate, Iſſue, Fury, Venue, and Verdict. | 
| | | Tythes 
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Tythes 244, 243. | 


the 

Value of Marriage 61, 130. See Guardian B. Wriag 

| Venire & Venue. "0 A bo 

A Venire may be from a Pariſh, but not from a Street 4 
ſo named in the Record, 186; At this Day, in civil 

Cauſes, all Venires ſhall be De Corpore Comitatis, 187. 

The Iſſue of Non conceſſit on Letters Patents ſhall be 

tried where the Land hes, 187, | . v. 


| Verdict. | 


A Verdict uncertain, or finding leſs than the Iſſue, 
is wholly void, « Verdict finding more is void only 
for the Surplus, 316, 317. It cannot be altered aftcr 
it is recorded, 347, but ſhall be intended to be true, 
till it be reverſed by Attaint, 461. 

A privy Verdi& may be piven in civil Cauſes, not 
in criminal, 318. See Iſſue, Fury, and Venire. 

| Verge 108, Os Os 


Veſtura Terre 6. | 


Villain. | 


"The Service of a Villain is uncertain, 174. Any 
certain Intereſt purchaſed by him, 174, not being 
a bare Choſe in Action, 174, 177, may be veſted in 

the Lord by Entry or Claim, if not aliened before, 
176, 17). He can bring no Action in his own Right 
againſt the Lord, except in Appeal of Death or Rape, 
185, 192 ; Yet the Lord ſhall be fined at K.'s Suis for 
maiming him, 190. 4 

Every Villain is either Regardant or in Groſs, 178, 
whereof the latter may be either by Preſcription, 175, 
or by a judicial Confeſſion in a Court of Record, 
184; The firſt is by Preſeription only, 178. The 
Children follow the Father by our Law, 114. 

A Villain is infranchiſed by the Lord's bringing n 
Action againft him, or by bis giving him any loterch, 
in Reſpect whereof he may bring an ARion oguint 
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the Lord, 209, 210; A Nief is infranchiſed by Mar- 
riage during the Coverture, 43, A 
A Freeman may hold by Villain Service, 174, 175, 
213. . | | 

F Viſne. See Venue. 


Viſitor 14), 439. gag 
| Voucher. 1 


Voucher, which cannot be uſed in any Action where- 
in a Freehold is not demanded, except a Writ of 
Ward, 155,*is the Calling one into Court who is 
hound to Warrant the Land, 155; It binds the Land 
from the Time of the Voucher, Warrantia Charts, from 
the Time of the Writ, 157, 158. | 

No Voucher, except that by Force of Homage Aun- 
ceſtre], binds the Heir as to any Lands, except thoſe 
which deſcended from the Anceſtor who created the 
Warranty, 157, and whereof the ſame Anceſtor was 
actually ſeis'd, 328; For Proceſs in Voucher, ſee 
155; For other Matters, ſee Warranty A, H, IJ. 

Uſe defined 363, 364. | 

It may be either raiſed by Tranſmutation of the 
Eſtate, or out of the Eftate of the Owner of Land, 
363 ; But cannot be limited on a Gift in Tail, 27. 

On a Feotfment without valuable Conſideration, ſo 
much of the Uſe as is not diſpoſed remains in the 
Feoffor as his antient Uſe, 33. | 1 

Tos Priviey Raney Ceftuiq; Uſe, and his Feoffecs 
being once wholly diſſolved, cannot be revived again 
without a new Feoffment, 159, 287, | 

There cannot be two Uſes in the ſame Land in eſſe 
at once, 364. See Baſtard and Deviſes. Z | 


Uſurpation. See Advowſon D. 
. 
Wager of Law 390, 391. 
 Waife 180, 282. 
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Maver of a Title 451, 487. . '....7 Mn 
Waitiata, or Woman outlaw'd, 184. Wot 


Ward. 


Where the Anceſtor was Ten't by Kt. Service and Mr: 
the Land came to the Heir by Deſcent, or by Force Min 
of a Condition, 122; The Lord had a good Title of Mio 
Wardſhip, unleſs he had releaſed the Seigniory, 121. 

See Guardian B, | | 


Warranty. 
A. 


Warranty is a Covenant real annex'd to Tenements, Da: 
which bars a Man to demand them himſelf, and alſo A 
binds him to yield others to the Value of thoſe which Nhe 
Mall be evicted by a former Title, 465, 466 i 

It may be annex'd to any Conveyance, transferring, iſe i i 
_ creating, or extinguiſhing an Eſtate, 469, 477, in ir 
Thing corporcal or incorporeal; and alſo to a Re- 
leaſe, &. made by one who was never ſeiſed, but in 
that Caſe the Vöucher may be counterpleaded, and 
it is a Queſtion, whether an Aſſignee can take Bene 
fit of it, 476. | 

Where an Eſtate granted may be encreaſed on: 
Contingency, the Warranty may be encreaſed with 
it, 483, 484. It ſecures againſt all Incumb-ances (ub 
pended or diſcharged when it was made, 469, 496. 


B. 


Warranty deſcending on an Heir is either line 
or collatcral, or commencing by Diſſe iſin. | 
Warranty lineal is that which deſcends to an Heiz 
who poſſibly might have claimed the Land it ſell, 
Heir to- the ſame Anceſtor who made it, 475. 
Warranty Collateral is that which deſcends took 
who could no Way derive his Title to the Land f100 
the Anceſtor who made it. As where my Father d 


ſeiſes me, and makes a Feoffment with Warran rran 
475, or my Uncle, 478, or younger Brother, 4 for 


Relcas 
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Releaſe with Warranty to a Diſſeiſor, or Diſeontinuee 
of Land whereof my Father was ſeiſed, or my elder 
Brother, c. being Donee in T. or Leſſee L. with a 
Remainder to me, 467, makes 2 Feoffment with War- 

| ranty, 480. A Warranty made by a Parcener of Lands 

in T. on a Feoffment of the whole Land is collateral 
{Who the Siſter as to one Moiety, and lineal as to the 
ther, 479. But a Warranty by a Donee in ſpecial 
ail is lineal to the Iſſue for the whole Land, 480, A 
Varranty by Donee taking by a Limitation to him, 

ind the Heirs Male of his Body, with a Remainder. 
o the Heirs Female of his Body is lineal to the 
Daughters, as well as to the Sons, 482. 

A Warranty is ſaid to commence by Diſſeiſin either 
here the Conveyance to which it is annexed works a 
diſſeiſin, 469, or 4 Diſſeiſor preſently after the Diſ- 

iſin makes a Feoffment with Warranty, 469, 474. 
dr a Diſſeiſin or Abatement, &c. is made with Intent 
) make a Feoffment with Warranty, 469, 474. 


| " . 
A bare Warranty cannot enlarge an Eſtate, 493, 


tat Law every lineal or collateral Warranty, de- 
ending on a Subject, 27, 475, being Heir of him that 
ade it, 470, was a Bar to his Demand pf the ſame. 
and in his own, 475, or his Wife's Right, 467, and 
Warranty made by a Woman before the Coverture 
ll rebur the Demand of the Diſſeiſee marrying her 
terwards, 467, Ten't in ſpecial Tail has Iſſue two 
wghters, 4. and B. whereof A. is inheritable to 
Entail, and B. is not, a collateral Warranty de- 
nding to them both, bars B. for the Whole, 479, 
d. But a Oy commencing by Diſſeiſin is no 
to the Heir, whether the Wrong were done imme 
tely to him or not, 469. | f 
Father and Son are Jointen'ts L. with Remainder 
he Son in Fee, the Father aliens the Whole with 
rranty, and dies, the Son could never be barr'd 
for a Moiety, 470. | . 5 
„ > TR 
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By Glouceſter 6. The Warranty of a Ten'r by Curte - 


ſy without Aſſets is no Bar to the Heir's Demand of 
the Land of the Mother, 466. Yet if the Alienee 
confeſs the Demandant's Title, and pray the Benefit 
of the Statute, 468, and afterwards Aſſets deſcend to 
the Heir, the Alience ſhall by Scire facias be reſtored 
to the Land, which was recovered from him, 468. 
By 11 H. 5. 20. No Warranty of a Ten't in Dower, 
479; and by 4 & 5 Arne 16, No Warranty of any 
other Ten't L. is any bar to the Heir, 46), 468, 
By VV. 2. lineal Warranty without Aſſets is no Bar of 
an Eſtate T. 480, and by 4 & 5 Anne 16, collateral 


Warranty made ſince that Statute by one who has no 


Inheritance is wholly void as to the Heir, 436. 


E. 


Warranty may bar a Right, which was not in the 
Heir at the Time when it deſcended, 475, 496, but it 


| ſhall never bar any Eſtate which was not deveſted, 


and turned to a Right at the Time when the Warran- 
ty was made, 495; Neither ſhall it bar a meer Title 


of Entry, 496. 


Notwithſtanding it can't be pleaded in Adiions 


which Leſſee V. may have; yet if the Frechold come 


into Queſtion, it may be pleaded, 49). 


F. 


It always deſcends to the general Heir at Law, 17 
426, 494. See Heir B. and never bars the Action of « 
ſpecial Heir, 426, 494, yet in ſome Caſes it makes 
him liable to be vouched together with the Heir at 


Law, 481. 


© | 
Ir binds the Right whilft it continues, and will wake 
a good Title in Aſſiſe, 476, but it gives no Right, 
469, therefore, if ir be determined by Releaſe, either 


expreſs by Deed, 498, or implied in Law, (as wa 
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the Warrantee re-grants the whole Eſtate to the War- 


rantor, 497) or by Defeating the Eſtate warranted 
by Force of a Condition, 414) or by the Expiration 
of the Time for which it is granred, 493, or of the 
particular Eſtate, whether in Tail, 493, or for Life, 
494, to which it was annexed, or by the Eſcheat of a 
Seigniory granted with Warranty, 500, the Right re- 
viyes. 
H. 


Civil Law binds 1 to warrant the Things 
ſold by him, Common 
ranty in Deed or Law, 147. . 
An expreſs Warranty may be general or ſpecial, 158, 
cannot be created by Will, 490, nor by any Word in 
a Dced or Fine except Warrantixo, 496. ; 
But a Warranty in Law is implied in every Convey- 
ance of a Chattel real by the Words Grant or Demiſe, 


488, in a Feoffment by the Word Dedi, 488; In a 


Leaſe or Gift rendring Rent, 489; In Endowment, 
489; Exchange, 261, 490, Partition, 261, 490; Ho- 
mage Aunceſtrel, 155, 490; And in many Caſes is 
not deſtroy'd by an expreſs Warranty, 489. 

The Warranty in Law implied in an Exchange bars. 
the Iſſue, having entred into the Lands taken in Ex- 
change, 490; Alſo a Warranty implied in a Gift or 
Leaſe by Ten't T. rendring Rent, 489, bars the Iſſue 
having accepted the Rent, 50, 451, but not otherwiſe 
without other Aﬀers, 490. | | 

The Warranty implied in Exchange or Partition, 
491; and alſo an expreſs Warranty binding particular 
Lands, gives not an Execution in Value of Lands in 
general, 158, See Voucher. | ns 


I. 


In all theſe Caſes, ex · pt that of Homage Aunce- 
ſirel an Aſſignee claiming under the Warranty, 493» 


may rebut, 490, and the Aſſignee of a Leſſee rendring 


Rent 


aw does not, without a War- 


5 Rent, may both youch and rebut” the Leſſor and his Wl 
| Heirs and Aſſigns, 489, but neither the Heir of a " 
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Feoffor can be vouched, nor can the Heir or Aſſignee 
of a Feoffee vouch by Force of an expreſs Warranty, 
unleſs they be named, 491; Yer in ſome Caſes where 
one loſes by Act of Law a Warranty annexed to a Feoff. 
ment made to him, he may vouch the Feoffor of his 
Feoffor by Implication of Law, 492, 498. An Aſſignee 
by Deed or Parol, 493 ; of Part of the Land may 
vouch, and ſo may an Aſſignee of Part of the Eſtate, 
with a Remainder over, 492, but none ſhall vouch ag 
Aſſignee who comes in by Wrong, and not in Privity 
of Eſtate, 493; Nor can any Man vouch as Aſſignee 
to himſelf, 493, 497; Yet in ſome ſpecial Caſes, one 
may vouch himſelf together with another, 49). 

An Infant in Ventre ſa Mere can't be vouched alone, 


498. 
n 5 


Wherever a Fee 1s warranted, tho' but for Life, a 
Fee ſhall be recovered in Value, 488. 

Therg can be but one Recompence in Value on 
one Warranty in Reſpe& of one and the ſame Eſtate, 
but in Reſpe& of divers Eftares there may be ſeveril, 
156, 400. See Voucher, for Warranty between Join- 
tenants ; See Fointenants E. 


Waſte. 


There was no Remedy at Law againſt a Leſſee L. 
or Y. doing Waſte, 90. An Action of Waſte can in n0 
Caſe be brought by one who has not an immediate lo- 
heritance actually veſted in him at the Time of the 
Writ, 90, 95, 456, for if there be an intermediate 
Remainder or Reverſion for Life in any one, 96, 365, 


except the ſame Perſon who id the Wrong, 397, t 2 
the Reverſion be granted but for Years, 96, no fle- 


tion of Waſte lies; and if the Inheritanee derermine, 
| hanging 
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hanging the Writ, the Action fails, 94, 382: Yet in 
* Wome Caſes, one who has no Inheritance veſted in him 
may join in ir for Conformity, and recover the Place 
e Wwaſted, but not Damages, 60, 93, 94. 8 

He to whom a Remainder is granted by Deed can- 


ced, 418. 


* 


An Adtion of Waſte lies not againſt a Ten't T. apres, 
29, or Ten't by Execution, 97, but it lies againſt any 
Leſſee L. or V. 90, or ſpecial Occupanr, 96, being 


91, 456, by the Ten't himſelf or a Stranger, 95, not- 
ichitanding ſuch Ten't were an Infant, or Feme Co- 


is Eſtate be afterwards defeated by a Re- entry of the 
rantor for a Breach of a Condition, 96. . 
Yet it lies not againſt any one except a Tenant in 
Dower or by Curteſy, 94, 417, who had aſſigned o- 
er his Eſtate, and had neither Right nor Title re- 
aining in him at the Time when it was done, 456, 
leſs a Ten't L. or V. after an Aſſignment take the 
rofits, in which Caſe an Action of Waſte lies againſt 
im by the Statute, 97. | | 

It cannot be brought by an Heir, Succeſſor, or 
xecutor, for Waſte done before their Time, 94, but 
ly for the Sake of Conformity, 94; Nor againſt the 


. 96. „ | 
A Clauſe to have Land without Impeachment of 
aſte enables the Leſſee to cut down Timber, and 


L. vert it to his own Uſe, but the Clauſe without Im- 


no achment by Action of Waſte, does not, 307. A 
l. aufe, that if Waſte be done, it ſhall be redreiled by 
the eigbbours is 7 | 

ate A Leſſre may juſtify the felling of Timber to repair 


365, ouſe where he is not compellable to do it, 97. 


, of Conditions M, Evidence, & quod ei deſorceat. 


Way 


not bring an Action of Waſte without ſhewing the 


en't at the Time when any Act is done or ſuffered - 
o the Diſheriſon of him in Reverſion or Remainder, 


ert ut the Time when the Waſte was done, 95, or 


ord for Waſte done by his Villein before his En- 
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The INDEX 
Nia! | 
Wills. See Deviſe. 
Witneſs. . 
No Exception is good againſt a Witneſs, (unleſs 
where he is join'd to the Jury, 9,) which does not 
prove him either to want Diſcretion, or to be an In. 
Kdel, or infamous, 9, or a Party intereſted in the 
Cauſe, 9, (as where a Party to #n uſurious Contraft 
ſues the Uſurer, 10) or under the Coverture of the 


Party, 10. 5 | 
Where the Trial is by Witneſſes, the Affirmative 


ought to be proved by Two or more, 10. 
Merit. 

A Writ grounded on a Statute muſt purſue the very 
Words, and the Count ſhall ſet forth the Specialty of 
the Caſe, go, 233- 5 

Tear and Day. | 


- How computed, 198, 342. In what Caſes the Tim 
is preſcribed by Law, 198, 343. 
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Grays Inn. 


ries, giving a ſhort View and Character of moſt 
of our Hiſtorians, either in Print or Manuſcript ; 


T* E Engliſh, Scotch, and Iriſh, hiſtorical Libra- 


with an Account of our Records, Law- Books, Coins, 


and other Matters, ſerviceable to the Undertakers of 


a General Hiſtory of England. By W. Nicholſon, late - 


Biſhop of Carliſle. To which is added a Letter to the 
Reverend White Kennet, D. D. in Defence of the Eng- 
liſp Hiſtorical Library. a . 

Reports of Caſes taken and adjudged in the Court 
of Chancery, in the Reigns of Charles I. Charles II. 
Fames II. William III. and Queen Anne. Being ſpe- 
cial Caſes, and moſt of them decreed with the Aſſiſt- 
ance of the Judges and all of them referring to the 
Regiſter- Books; wherein are ſettled ſeveral Poin-s of 


Equity, Law and Pradice. To which are added 


learned Arguments relating to the Antiquity of the 
ſaid Court, its Dignity, Power and juriſdiction; the 
great Caſe between the Dutcheſs of Albemarle and the 


Earl of Bath; and a Lift of all the Lords Chancellors, 


Lords Keepers, and Lords Commiſſioners. of the Great 
Seal, ſince the firſt Year of the Reign of Q. Elizabeth, 
down to the preſent Time; with two Tables, one of 
the Names of the Caſes, and the other of the Prinei- 
pal Matters. Pol. 5 h 


The Third Edition of Caſes in Chancery, from the 


12th of K. Charles Il. to the 3oth of K. Charles II. In 


Three Parts. To which is added The great Caſe 


between the Duke and Dutcheſs of Norfolk. Fel. 


A Treatiſe of the Pleas of the Crown: Or a Syſtem 


of the principal Matters relating to that Subject, di- 
g*ited under their proper Heads, By Muiam Hawkins 
of the Inner Temple, Serjeant at Law, In 2 Vols. The 
decond Eqdnion eorrected, with the Addition of ſome 

new References. Pol. | 
Reports of Caſes adjudged in the Court of King's 
Bench; with ſome ſpecial Caſes in the Courts of 
"TE | Chan- 


BOOKS fold by T. Obeme in 


Chancery, Common Pleas and Exchequer. f. 
firſt Year of K. William and Q. Mary * dench Gas 
of Q. Anne. By W. Salleld, late Serjeant at Lay. 


'fuſt Year of K. Fames II. to the tenth Year of K. Wt 


tion with large Additions. Fol. 


— — — 
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Saree dt oct. os ͤ ̃ ˙wd 
BOOKS ſold by T. Osborne. 


Approved of by the Lord Chancellor and all the 
Judges. The Second Edition corre&ed, to which 
now added ſome thouſands of References to the Re- 
ports of the Law. In 2 Vols. complete. Elio, 

The Reports of ſeveral Caſes argued and adjudzed 
in the Court of King's Bench, Weſtminſter, from the 


liam. By Roger Comberbach, Eſq; late one of the 
Judges of North Wales. Fol. | 

A General Abridgment of the Common Law, alpha- 
er digeſted under proper Titles; with Notes 
and References to the Whole. By Knightley D' Anten 
of the Inner Temple, Eiq; With the Allowance of the 
Judges. Pol. ; 7 | | 

The Reports of Sir Creſwell Levinx, Knt. late one of 
the Judges in the Court of Common Pleas; in Frenh 
and Engliſh. The Second Edition corre&ed, with the 
Addition of many thouſand References to the Re- 
ports. In 2 Vols. Fl. | 

Sir Orlando Bridgman's Conveyances. The 4th Edi- 


The Reports of Sir Edmund Saunders, French and 
Ergliſh. The Second Edition, with References, in 
Two Vols. Fol, 57 | 

The Fuſtice of Peace his Companion. Part I. Contain- 
ing a Summary of all the Acts of Parliament where- 
by One, Two or more Juſtices of the Peace are au. 
thorized to a&, not only in, but out of the Seſſions of 
the Peace. Part II. Containing Caſes in Law, (wherc- 
in Juſtices of the Peace have a Juriſdiction) which 
have been determin'd by the Judges, from the Reign 
of K. Edward III. down to the Year 1734; with ſome 
Modern Caſes never before publiſh'd, The whole 
digeſted in an alphaberical Order, and continued to 
the End of the laſt Seſſions of Parliament; with al 


exaQ Table. By Nathaniel Blackerby, Eſq; 125% 
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